
1 

 

 

 

 

 

 

 

 

 

 

 

 

 

Procurement & Contestability  

Strategy 2018-19 

Version 4.0 

 

 

 

 

 

 

 

 

 

 
 
  



2 

 

 

Standard 
Operating 
Procedure 

St Helens CCG Procurement & Contestability Strategy  
2018-2019 

 

Version 4.0 
 

Implementation 
Date 

December 2016 
 

Review Date 
 

December 2019 

Approved By 
 

Finance, Governance & Risk Committee 2016 
Executive Leadership Team & Governing Body - Jan 2019 

Approval Date 
 

January 2019, Governing Body 

Author 
 

Midlands & Lancashire CSU 

Target Audience/ 
Distribution 

All employees/ Public (Via Corporate Website) 

 

 
REVISIONS 

 

Date Section Reason for Change Approved By 

Dec 16 
 
 
 
 
 
 
Nov 17 
 
 
 
Nov 18 

Policy 
 
 
 
 
 
 
App 1 
 
 
 
App 1 
 

Policy updated to reflect new schemes being 
considered for tender in line with the European 
Journal requirements; and change of CSU to 
Midlands & Lancashire CSU. 
Updates also made to CCG Committees in line with 
recent restructure. 
 
Revised Midlands & Lancashire CSU ‘Healthcare 
Procurement Policy’ attached. 
Revised CCG Values added. 
 
Revised Midlands & Lancashire CSU ‘Healthcare 
Procurement Policy’ attached. 
Revised CCG Values added and reference to Finance 
and Performance Committee. 

Finance, Governance 
& Risk Committee 
 
 
 
 
 
 
 
 
 
ELT (7/1/19) 
 
 
 

 

 
POLICY OBSOLETE 

 

Date Reason Approved By 
 

Jan 2019 
Nov 2017 
Dec 2016 

Version 3 (Nov 2017), replaced with Version 4 
Version 2 (Dec 2016), replaced with Version 3 
Version 1 (2015), replaced with Version 2 

Governing Body – TBC 
Governing Body 
Governing Body 

  



3 

 

CONTENTS 

 

Contents 
1. PURPOSE          4 

2. INTRODUCTION         4 

3. GOVERNANCE & DECISION MAKING      5 

4. ROLES AND RESPONSIBILITIES       6 

5. MARKET MANAGEMENT        9 

6. CONTESTABILITY & COMPETITION      9 

7. PROCUREMENT PRINCIPLES       16 

8. MANAGING CONFLICTS OF INTERESTS      16 

9. CONFIDENTIALITY         17 

10. DISPUTE RESOLUTION        17 

11. EQUALITY AND DIVERSITY        17 

12. PATIENT AND PUBLIC INVOLVEMENT/CONSULTATION   17 

13. RISK MANAGEMENT        18 

Appendix 1 - NHS St Helens CCG Healthcare Procurement Policy   19 

Appendix A – to be used when commissioning services that may potentially be 

provided by GP practices         36 

Appendix B - Code of conduct template       38 

Appendix C - Declaration of conflict of interests for bidders / contractors template 40 

Appendix D - Dispute Avoidance and Resolution Process    56 

 

 

 

 

 

 

 

  



4 

 

1. PURPOSE 

 

NHS St Helens CCG (the CCG) must ensure that there is an appropriate system in place 

that ensures all risks associated with the procurement, tendering, acquisition and contracting 

of all health care services are minimised. 

 

This document sets out the Procurement and Contestability Strategy of the Clinical 

Commissioning Group (CCG).  It describes that the core vision, values and behaviours of the 

CCG will be the driving baseline for all our decisions relating to securing high quality 

services that meet the needs of our population. 

 

This document also certifies that all CCG staff must exercise economy and efficiency in the 

use of resources and conform to all Standing Orders, Standard Financial Instructions, 

Corporate Governance and the NHS (Procurement, Patient Choice and Competition) 

regulations 2013.  

 

This document sets out the procedures to be adopted in order that these obligations can be 

met in the context of procurement of all clinical services. It is therefore formally adopting the 

Healthcare Procurement Policy laid down as best practice by the CSU’s Procurement Team 

in December 2013 (Appendix 1) that continues to be used by the CCG.  In addition, some 

CCG staff follow procurement advice and procurement services from the St Helens Local 

Authority when using the Local Authorities’ procurement Team for competitive tender’s 

support work in relating to some Children’s services and other services where local authority 

joint working is in place.  

 

This document will also increase awareness of procurement best practice and support the 

delivery of timely, legally compliant, clinically effective investments that represent value for 

money. 

 

 

2. INTRODUCTION 

 

To enable the organisation to demonstrate that it is a high performing Clinical 

Commissioning Group it is imperative that we articulate our intentions in relation to 

Procurement and Contestability.  This strategy and procurement policy will describe this in 

detail and also clearly identify the roles and responsibilities when abiding by our statutory 

duties in relation to this area. 

 

Our over-riding goal is to deliver real progress on health and well-being outcomes in St. 

Helens, relentlessly measuring the impact, effectiveness and value for money of our actions. 

 

Our Vision 

 

Improving people’s lives in St Helens together by tackling the challenge of cost and demand. 
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Our Values are 

 

Integrity 

We will: 

 Be honest and transparent when making difficult decisions; 

 Always aim to do the right thing by the people in St Helens; 

 Treat everyone fairly. 

 

Compassion & Respect 

We will: 

 Show care and compassion to all people; 

 Find time for our staff, patients and the public, without waiting to be asked; 

 Value every patient and member of staff. 

 

Working Together 

We will: 

 Aim for better connected health and social care; 

 Work differently to improve integration; 

 Involve our staff and the people of St Helens; 

 Work collaboratively across team and organisations; 

 Work together to constantly improve health and social care in St Helens. 

 

Making a Difference Every Day 

We will: 

 Improve the lives of people in St Helens; 

 Learn from everything we do; 

 Constantly seek to be innovative and improve; 

 Engage with staff and people in St Helens and use this to drive improvement. 

 

 

3. GOVERNANCE & DECISION MAKING 

 

All decisions made by the CCG will be in line with the Scheme of Delegation as laid down 

within the CCG Constitution. 

 

Business cases for any service development or service will be approved at the following 

committees: 

 

 Quality Committee – for clinical approval of the service model and anticipated 

health outcomes, patients’ safety, quality and independent assurance. The clinical 

service specification will also be approved at the committee either along with the 

business case or on a separate occasion. 

 Finance and Performance Committee – for financial sign off, procurement plan, 

contractual fit. 
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The Procurement Team based within Midland and Lancashire Commissioning Support Unit 

(MLCSU) will provide advice at the early stage on likely procurement route and a definitive 

view once the case is approved by both the Quality Committee and the F&P Committee, 

discharging their respective responsibilities (as described above).  

 

 

4. ROLES AND RESPONSIBILITIES 

 

The CCG confirmed its intention to purchase a professional procurement support service 

from MLCSU from April 2016.  Other procurements may be offered to MLCSU or to an 

alternative procurement service based on a competitive quotation process.  Where the CCG 

appoints a provider other than MLCSU to lead a procurement it will ensure that the 

alternative provider works in accordance with the principles outlined in Appendix 1 

(Procurement Policy) or, excepting this, agrees an alternative approach formally with the 

CCG.  The MLCSU and CCG staff will follow the guidance and steps laid down in 

Appendix 1.  The Procurement Policy clearly illustrates the typical roles and responsibility of 

the project lead and the procurement lead.  On occasions for tenders involving St Helens 

Local Authority some procurements may be managed by Local Authority Officers and follow 

the local authority procurement procedures instead of these procurement procedures. 

 

The following table details the process requirements which apply to quotations and tenders 

within different value bands: 

 

VALUE * REQUIREMENT 

Up to £19,999 No requirement for formal process but best practice must 

be demonstrated and recorded at all times 

£19,999 - £79,999 Minimum of three written quotations in accordance with the 

detailed service specification 

 

£80,000 and over Procurement route or waiver must be approved by the 

Finance and Performance Committee. 

 

Procurement Route Decisions  

Procurement route decisions are contained within operational delegated limits. 

 

Routes to Market 

All procurements undertaken by St Helens CCG shall be in accordance with relevant NHS 

policy and processes; and with all UK and EU legislation in force at the time.   The following 

information is particularly pertinent: 

 

When to Tender 

 Tender  Yes Reason why “Yes” No Reason why “No” 

1 Services are outside of 

the scope of existing 

contracts 

√ If the make-up of the 

contract is likely to 

change materially / 

significantly.  This can 

√ Services are an 

extension of current 

contracts  
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be a significant increase 

in capacity or a change 

of service model.  

2 New service model / 

Creation of additional 

patient choices 

√ If this is a completely 

new service then some 

form of market test 

should be carried out in 

line with Procurement 

regulations and St 

Helens CCGs SFI / 

Standing Orders. This 

would be in line with the 

Procurement 

requirements and 

guidance detailed in 

page 6 & 7 of this 

Strategy.  

√ If the existing service 

model is not changing 

significantly and a 

commissioner wants to 

make minor changes in 

relation to improving 

patient choice, 

improving performance 

of changing activity, 

then this could be done 

through contractual 

mechanisms that are in 

place. 

Once commissioning 

intentions across the 

CCG have been 

determined and 

procurement priorities 

planned, the CCG 

needs to assess and 

prioritise the resources 

available to undertake a 

market test. 

3 Current contracts are 

due to expire or have 

been terminated 

√ If contracts are outside 

of the negotiated 

contract period and 

extension, then in order 

to evidence a 

“transparent” and “fair” 

approach some form of 

market testing should 

take place. This 

reduces the risk of 

challenge.  The 

outcome of this exercise 

will inform the decision-

making process 

surrounding the need to 

tender.   

√ When taking a decision 

to re-issue a contract 

without some form of 

market testing taking 

place, a CCG must 

seek procurement 

advice, assess the risk 

of this action and 

ensure that it is 

proportional within the 

overall scope of its 

commissioning 

activities.   

 

 

Procurement Models 

Once a decision has been made that a formal tender process is appropriate, there are a 

number of different models that the CCG can adopt depending on the characteristics of the 
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service to be procured.  Further in-depth detail on the procurement models can be found in 

the procurement policy, however, the models can be summarised as the following: 

 

 Any Qualified Provider – accreditation process for routine elective and 

community services. There is no limit to the number of providers and no 

guaranteed activity/finance for providers. 

 Competitive tendering – there are a number of versions of competitive tendering 

outlined in the EU Directive, three of which are most applicable to Healthcare 

Procurement: 

o Open Tender - where a clearly defined specification and advertisement is 

placed on the Contract Finder website. All interested parties must be invited 

to tender provided they meet specific criteria 

o Restricted Tender – where an advertisement is placed on the Contract Finder 

website seeking expressions of interest. A pre-qualification process will take 

place to determine a shortlist of bidders who will be invited to tender 

o “Other” procedure – under the Light Touch Regime of the Public Contracts 

Regulations 2015.  This is where a Commissioner can devise a procedure to 

best meet the requirements and complexity of the commissioned services 

o Other methods such as the competitive dialogue procedure and the 

negotiated procedure are available, however, not often used and can carry a 

higher risk for a Commissioner 

 Non-competitive single tender 

o Regulation 5(1) of the Procurement, Patient Choice and Competition 

Regulations provides that a commissioner may award a contract without 

publishing a contract notice where the commissioner is satisfied that the 

services in question are capable of being provided only by that provider and 

that they have undertaken a robust assessment of the situation.  

 

When determining the most appropriate model, consideration will be given to the following: 

 

 Choice - Procurement, Patient Choice and Competition Regulations, Part 2 states 

that Commissioners and Providers should promote patient choice, including – 

where appropriate – choice of any qualified (previously willing) provider, and 

ensure that patients have accurate and reliable information to exercise more 

choice and control over their healthcare. Any procurement should consider how 

meaningful choices can be provided. This could be through maintaining more than 

one provider within the system and allowing patients to switch or requiring one 

provider to offer greater choice of time and venue for treatment. 

 Competition – it is desirable to maintain a number of providers to encourage a 

degree of competitive tension within the system. Where there is more than one 

provider it can drive up quality and provides for a fall-back option in the event that 

any one provider fails. 

 Consistency – clinical safety, equity of access and quality of outcomes need to 

be ensured. The risks associated with a service and the level of management and 

scrutiny required from the CCG may limit the number of potential or desirable 

providers. 
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5. MARKET MANAGEMENT 

 

The CCG, as a market maker for healthcare services, is a recent one and has been outlined 

in the NHS (Procurement, Patient Choice and Competition) regulations 2013.  The CCG 

aims to develop strategies that will help identify current weaknesses in healthcare provision 

against its strategic aims. The response to this strategy may be to either: 

 

 Facilitate entry into the market by other providers to increase competition in order 

to drive up quality; 

 Or require providers to cooperate in such a way as improves the provision of 

healthcare locally within St Helens. 

 

The CCG shall observe, in all of its market management activities, the principles and 

requirements of the NHS St Helens CCG Managing Organisational Change Policy and 

Procedure.  This document in particular records the organisation’s commitment to providing 

maximum employment security for (NHS) staff; including as provided for in the TUPE 

Regulations. 

 

 

6. CONTESTABILITY & COMPETITION 

 

Healthcare procurement processes should be conducted in line with a number of key 

publications and principles, as follows: 

 

The Public Contracts Regulations 2015 

In 2015 new Public Contract Regulations were issued which included amendments to the 

existing directives which are due to be incorporated into UK law in March 2015 although due 

to the complexity surrounding Healthcare Services, they started to apply to that category 

until April 2016.  The key changes proposed for Health Services in the new Directive are: 

 

 Removal of the basic Part A / B distinction which results in an equal playing field 

across all services, although there is an exception retained for ‘social and other 

specific services’ (including health and education). 

 

 Introduction of €750,000 threshold above which the “Light Touch Regime” will 

apply. This means a Commissioner can devise a procedure to best meet the 

requirements and complexity of the commissioned services.  The procedure must 

set out at the beginning of the procurement process i.e. in the OJEU and 

Contracts Finder notices; and the process must be adhered to in order to maintain 

the principles of transparency and equal treatment.  If the process is not adhered 

to then this opens up a risk of challenge from potential providers. 

 

 Removal of the ‘other services’ category  
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 Reservation of contracts for Mutual’s or Social enterprises as long as the contract 

in question does not exceed three years.  

 

 Introduction of ‘Innovation Partnership’ process that is to be used if need for an 

innovative product, service or work that cannot be met by purchasing products, 

services or works already available on the market. What is still unclear is the detail 

about how to follow this process.  

 

 New ‘competitive procedure with negotiation’ to replace negotiated procedure  

 

 Amendment to competitive dialogue so it’s not limited to ‘particularly complex 

contracts.   

 

 Shorter time limits generally permitted through new and existing procedures. Open 

procedure is now 35 days for return of tenders and 15 days if Prior Information 

Notice (PIN) is used. Restricted procedure is now 30 days for return of Pre-

Qualifying Questionnaire (PQQ), 30 days for return of tenders and 10 days if PIN 

used. This will lead to greater use of PINs in procurement, replacing need for 

further contract notices.  

 

 ‘Teckal’ principles now included at Article 12 of the new Directive and provides 

guidance on the law on whether a public authority can award a contract without a 

tender process to another public authority.  

 

 80% defined as ‘essential part of activity’ threshold.  

 

 Includes ‘Hamburg waste’ principles on inter-authority co-operation and as such 

as the arrangement seen in this case, was not excluded from the scope of the 

procurement rules. 

 

 ‘Pressetext’ principles also now included at Article 72 of the new Directive and 

provides guidance as to what constitutes a ‘material change’ for it to be 

considered a new agreement.  

 

 New statutory basis through a Directive dedicated to concessions which is a 

contract ‘for the provision of works or services, the consideration for which 

consists either solely in the right to exploit the relevant works / services or in that 

right together with payment’.   New financial threshold of €5,186,000 above which 

concessions will need be advertised through OJEU.   Concessions should not last 

longer than necessary for concessionaire to recoup investment if longer than 5 

years.  

 

 Permitted to include materially poor performance under previous public contracts 

as an exclusion criterion at PQQ stage.  

 

 Shift from lowest price to lowest overall cost at award stage to Most Economically 

Advantageous Tender (including full life-cycle cost) emphasised and promoted.  
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 May now factor social and / or environmental aspects into award criteria. 

 

 Measures to encourage SME participation in procurement exercises  

 

 Consider also the ‘European Single Procurement Document’ self-certification 

system for qualifying into processes.  

 

 Move towards mandatory electronic procurement in less than 3 years References: 

 Government – Transparency of Suppliers and Government to the Public 

(2015): 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/

416421/Transparency_of_suppliers_and_government_to_the_public.pdf  

 Crown Commercial Services - Procurement Policy Note – Increasing the 

Transparency of Contract Information to the Public 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/

458554/Procurement_Policy_Note_13_15.pdf 

 

 The National Health Service (Procurement, Patient Choice and Competition) 

Regulations 2013 (2013 No.257) – Section 75 of Health and Social Care Act 2012 

 

 The NHS (Clinical Commissioning Group) Regulation 2012 No. 1631, June 2012 

 

 Framework for Managing Choice, Cooperation and Collaboration, May 2008 

 

 Procurement guide for commissioners of NHS funded services, Gateway 

14611(July 2010)  

 

 The Public Contracts Regulations 2006, SI 2006 No.5. Jan 2006 

 

 The Public Contracts Regulations 2015 

 

 Revised Principles and rules for cooperation and competition, Gateway 14611 

(July 2010)  

 

 Principles and Rules for Cooperation and Competition, June 2010 

 

 Securing best value for NHS patients, August 2012 

 

 Procurement briefings for Clinical Commissioning Groups, September 2012 

 

 Procurement Guide for commissioners of NHS-funded services, July 2012 

 

 Health and Social Care Act 2012 EU Procurement Directives, implemented into 

UK law by the Public Contracts Regulations 2006  

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/416421/Transparency_of_suppliers_and_government_to_the_public.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/416421/Transparency_of_suppliers_and_government_to_the_public.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458554/Procurement_Policy_Note_13_15.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458554/Procurement_Policy_Note_13_15.pdf
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 Clinical Commissioning Group, Standing Orders and Standing Financial 

Instructions 

 

 Other legislation and guidance affecting procurement include: 

 

 Section 11 of the Health and Social Care Act, 2001 requires commissioners of 

healthcare services to ensure patients and their representatives are involved in 

and are consulted on planning of healthcare services 

 

 Section 242 of the National Health Service Act, 2006 provides that commissioners 

of healthcare services have, in relation to health services for which they are 

responsible, a legal duty to consult patients and the public – directly or through 

representatives – on service planning, the development and consideration of 

services changes and decisions that affect service operation. 

 

 The Social Value Act 2013 places requirements on commissioners to ensure that 

they adhere to good practice in relation to procurement, do not engage in anti-

competitive behaviour and promote the right of patients to make choices about 

their healthcare.   

 

Under this Act and for the first time, all public bodies in England and Wales are required to 

consider how the services they commission and procure might improve the economic, social 

and environmental well-being of the area.  Commissioning and procuring for social value can 

change the way in which taxpayers’ money is used so that the focus shifts to improving 

people’s lives, opportunities, and the environment.   

 

Recent consolidation of EU procurement framework also makes it clear that social 

requirements can be fully embraced in procurement practice providing certain criteria are 

met. These criteria are: 

 

 ‘Social requirements should reflect policy adopted by the public body 

 Social requirements should be capable of being measured in terms of 

performance 

 Social requirements drafted in the specification become part of the contract 

 Social requirements should be defined in ways that do not discriminate against 

any bidders across the European Union’ 

 

The Government (2015) published a set of general transparency principles which means that 

CCGs have to disclose contract and related information that may previously have been 

withheld on grounds of commercial confidentiality. This new requirement requires procurers 

to; ‘set out in advance of a contract award, the types of information to be disclosed to the 

public, and then to publish that information in an accessible format’ (Crown Commercial 

Service, 2015: 1).  This new requirement requires procurers to set out in advance of a 

contract award, the types of information to be disclosed to the public, and then to publish 

that information in an accessible format. Organisations who are considered ‘in-scope’ have a 

responsibility to discuss with new providers the information that has been redacted on 
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contracts historically or withheld under FOIA and use this as the basis of discussions with 

suppliers; this information includes: 

 

 ‘contract price and incentivisation mechanisms  

 performance metrics and management of them  

 plans for management of underperformance and its financial impact  

 governance arrangements including through supply chains where significant 

contract value rests with subcontractors  

 resource plans  

 service improvement plans;  

 continue to ensure this information is made available to, and is accessible by, the 

public either by uploading the information into the ‘Transparency’ section of their 

own websites on gov.uk  

 update the information as required during the life of the contract so it remains 

current; and  

 ensure they do not over-redact contracts and that any redactions they do make 

should be in line with these Transparency Principles.’ 

(Crown Commercial Service, 2015:1). 

 

The implication of this recent new requirement coupled with the existing ones from the 

Freedom of Information Act puts increasing pressure on CCGs to ensure that their 

procurement processes are robust and will withstand external scrutiny.  This legislation has 

meant that disgruntled bidders can access significant information on the procurement 

process that could be used to support a challenge.   

 

National guidance does not introduce any general policy requirement that all NHS services 

should be subject to competitive tendering. Instead, current policy is to create an NHS that is 

much more responsive to patients and achieves better quality outcomes. With the aid of this 

strategy and the procurement policy we will determine a process or route that is appropriate 

and meets the needs of the CCG. This will be achieved by: 

 

 Contract management: when an existing contract is in place, in order secure 

incremental changes/improvements to services or to address underperformance 

as an alternative to procurement; 

 To open a service to Any Qualified Provider (AQP) and enable patients to choose 

from these providers;  

 Competitive tendering to appoint a specific provider, a specified number of 

providers or collaboration of providers; or  

 Appoint a specific provider or group of providers without competition (Single 

Tender Action)  

 

The means by which we would determine whether procurement is appropriate and, if so, the 

method we would apply is set out subsequently in this document.  

 

The CCG will ensure that potential providers are given clear guidance on the services that 

they intend to procure and the procurement process and criteria that will be applied to select 

the provider(s).  
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Throughout, it will demonstrate consistency with the overarching principles of public sector 

procurement, described in further detail in Section 12 below: The NHS Principles are 

outlined in the ‘Procurement guide for commissioners of NHS-funded services’ (July 2010) 

and the ‘Framework for Managing Choice, Cooperation and Collaboration’ (May 2008). The 

key principles of good procurement, as laid down by the Department of Health, are shown 

below and will act as a touchstone for developing procurement practice. 

 

 Transparency – including the use of sufficient and appropriate advertising of 

tenders, transparency in making decisions to tender or not to tender, and the 

declaration and separation of conflicts of interest. 

 Proportionate – making procurement processes proportionate to the value, 

complexity and risk of the services contracted, and critically not excluding potential 

providers through overly bureaucratic or burdensome procedures. 

 Non-discrimination – ensuring consistency of procurement rules, transparency 

on timescale and criteria for shortlist and award. 

 Equality of treatment – ensuring that all providers and sectors have equal 

opportunity to compete where appropriate; that financial and due diligence checks 

apply equally and are proportionate; and that pricing and payment regimes are 

transparent and fair 

 

Regardless of the size of any procurement, a fair and equitable process should be followed; 

however, timescales for procurements and the documentation requirements will be amended 

to fit the scale of the procurement.  

 

The principles will be applied consistently, objectively and in a transparent manner to ensure 

the procurement processes used are defensible under scrutiny and the outcome represents 

best value for money, as well as being the best for patients and the wider population of St 

Helens. 

 

It is important to ensure that agreements with providers are set out clearly and accurately 

with both the commissioner and the provider being clear about what is expected. In applying 

this procurement strategy, the Procurement team at MLCSU and the project lead within the 

CCG will: 

 

 Procure and contract in proportion to risk and in line with the clinical priorities and 

wider health and well-being outcomes described in the CCG’s commissioning 

strategy 

 Procure and contract in line with relevant Department of Health policies, such as 

patient choice, competition principles and rules, Care Closer to Home and NICE 

guidelines 

 Work with commissioning partners to ensure that procurement plans are 

appropriately consistent 

 Develop a range of procurement techniques and make effective use of them 

 Have a working knowledge of all legal, competition and regulatory requirements 

relevant to its role when tendering 

 Reflect NHS values through clear and accurate service specifications  
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 Assess business cases according to financial viability, risk, sustainability and 

alignment with commissioning strategies 

 Generate and agree open and fair contracts that provide value for money and are 

enforceable, with agreed performance measures and intervention protocols 

 Ensure that contracts are over reasonable time periods, maximising any relevant 

investment in the service. 
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7. PROCUREMENT PRINCIPLES 

 

The CCG will adopt the principles and approaches as detailed within section 12 Healthcare 

Procurement Policy, NHS Midlands and Lancashire Commissioning Support Unit (MLCSU) 

(Appendix 1). 

 

 

8. MANAGING CONFLICTS OF INTERESTS  

 

The involvement of clinicians in commissioning decisions could give rise to potential conflicts 

of interest over time.  Similarly, public and partnership engagement in the commissioning 

agenda could also lead to conflicts of interest, when deciding to whom contracts should be 

awarded. 

 

The CCG requires that all potential conflicts of interest are requested and declared at any 

Board or other committee meeting, where contractual or other decisions which would give 

rise to a pecuniary interest are to be discussed. 

 

It is recognised that the potential for conflicts of interest to arise exists: 

 

 Where clinicians are involved in commissioning decisions 

 Because of public and partnership engagement in the commissioning agenda 

 

This list is not exhaustive; but reflects the scope for the decision-making process, around the 

award of contracts, to be compromised.  This question is addressed more fully in Appendix 1 

(sect 18) and the CCG’s commitment to the MLCSU Procurement Policy provides assurance 

that our approach will be rigorous and comprehensive.  The key features of our approach, 

reflecting that of MLCSU, are: 

 

 The active seeking, declaration and recording of all potential or actual conflicts, at 

the earliest practicable stage in each procurement process 

 The exclusion from the decision-making process, for any particular contract, of 

any person for whom there is an apparent conflict of interest 

 Declarations of potential or actual conflict must include any involvement (including 

relevant employment, ownership, shareholding, or the potential for any material 

gain) of the person in question and/or any close relative 

 Subject to due consideration of the prevailing circumstances, the exclusion of the 

person making the declaration from the associated decision-making 

 The application and observance of our Standing Orders and Standing Financial 

Instructions 

 The treatment of all stages of the process as commercially sensitive and 

confidential (except where disclosure of pertinent information is required by 

statute). 
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9. CONFIDENTIALITY 

 

All procurement, and especially tender, activity must comply with our Standing Orders and 

Standing Financial Instructions (SFIs). To protect the integrity of the process, all stages of 

the process should be treated as commercially sensitive and confidential, unless we are 

required by statute to disclose pertinent information. 

 

10. DISPUTE RESOLUTION 

 

Where issues and disputes arise with providers, most cases will be resolved informally, 

without recourse to a formal process. If, however the dispute cannot be resolved informally 

the MLCSU and the CCG will utilise the Dispute Resolution process outlined in the MLCSU 

Procurement Policy / CCG Service Level Agreement. 

 

 

11. EQUALITY AND DIVERSITY 

 

The CCG will adopt the principals and approaches as detailed within section 13 of the 

MLCSU Procurement Policy (Appendix 1). 

 

 

12. PATIENT AND PUBLIC INVOLVEMENT/CONSULTATION 

 

Under the parameters of the SLA with the MLCSU, the MLCSU will support NHS St Helens 

CCG to engage and consult with their registered populations on the procurement plan 

including procurement decisions that may result in changes to clinical services, for example 

the introduction of community based clinical services utilising the ‘Any Qualified Provider’ 

procurement model. 

 

Effective consultation is a key part of the procurement process and can provide the greatest 

threat of challenge if not undertaken carefully and in line with established local and national 

guidance. 

 

CCGs have a duty to involve and consult with patients and the public on: 

 

 The planning of the provision of services 

 The development and consideration of proposals for change in the way those 

services are provided 

 Decisions to be made affecting the operation of those services. 

 

There will be times when formal consultation will be required, and the process needs to 

comply with the statutory requirements, as judicial review can be sought if the process is 

flawed. It is essential that the strategy for, and nature of, consultation is considered and 

understood for all future procurement projects that are likely to change the landscape of 

service provision. 
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The CCG will also work in a collaborative manner with the St Helens Overview & Scrutiny 

Committee. 

 

The CCG recognises that in certain procurements, benefits may be available, by way of 

improved quality and/or reduced cost, from the use of collaborative purchasing 

arrangements which take account of such factors as scale, pathway interdependencies, and 

other relevant considerations.  In all such circumstances the CCG will actively consider and 

participate in collaborations with partners agencies (such as neighbouring CCGs) through 

the use of suitable governance mechanisms (such as the Mid Mersey CCG Network or the 

Merseyside CCG Network). 

 

Where the CCG’s planning processes and/or service reviews may lead to significant 

changes to existing contracting arrangement with Providers, due notice of any such changes 

(in particular of the likely/intended cessation/reduction of existing arrangements) will be 

given by means of the annual Commissioning Intentions process. 

 

 

13. RISK MANAGEMENT 

 

All procurement exercises undertaken by the CCG shall have full regard to any associated 

risks which may be posed to the interests of Partner agencies, Contractors, Providers, 

Tendering bodies/companies, and other organisations which may be directly affected. 

 

Procurement risks, including the potential failure to deliver the necessary Financial Targets, 

or obtain the necessary items required to maintain service delivery, will be included in the 

Risk Register and managed accordingly. 

 

St Helens CCG will aim to secure high quality services, through robust contract negotiations 

and procurement systems, which minimise exposure to risk and align with the CCG’s 

commissioning principles. 

 

By putting in place robust procurement and contracting processes, St Helens CCG can 

specify clear quality standards linked to expected outcomes and can facilitate sound working 

relationships with providers. These will offer protection to service users and mitigate the risk 

of poor performance and provider failure. These will also include clear governance 

arrangements for the tender process, reflecting the type, length, risk and value of the 

contract. 

 

St Helens CCG will need to ensure that there is concerted clinical and managerial effort to 

minimise the risks of poor performance and performer failure. 

 

Our long-term aim is to ensure that all provider performance risks and competition dispute 

risks are identified and quantified; and that controls and assurances are in place to address 

the impact of the risks on the performance and plans of the CCG.
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PROCUREMENT POLICY 

1. EXECUTIVE SUMMARY 

 

This document sets out the Clinical Commissioning Group (CCG) procurement policy for primarily 

health and social care services of the Public Contracts Regulations 2015. It is designed to ensure 

that through the utilisation of best practice procurement processes we are able to: (i) demonstrate 

value for all expenditure of public money and (ii) adherence to relevant legislation governing the 

award of contracts by public bodies, including the Public Contracts Regulations 2015 NHS 

(Procurement, Patient Choice and Competition) (No2) Regulations 2013. implemented under section 

75 of the Health and Social Care Act 2013, and (iii) comply with our own Standing Financial 

Instructions/Standing Financial Orders (SFI’s/SFO’s) as enshrined in St Helens CCG constitution. 

The consultation document dated 20 May 2013 issued by Monitor (now part of NHS Improvement) 

“Substantive guidance on the Procurement, Patient Choice and Competition Regulations” is the 

cornerstone of this policy document. 

 

The aims of the policy, therefore, are to promote:  

 

 Choice: commissioners should provide choice;  

 Competition: maintain a number of providers to encourage a degree of competition within the 

health system to continuously improve quality and innovation; and with a view to increasing 

quality of services 

 Consistency: clinical safety, equity of access and quality of outcomes need to be ensured  

 

Our vision is for the people of our community to live longer, healthier, happier lives and to 

commission the best possible services to support our population and best meet their needs with the 

resources available to us.  

 

Our challenge is to deliver quality and value for money by obtaining the maximum benefit over time, 

with the resources we have available.  

 

Throughout 2018-19 and beyond we will continue to work to embed and develop best practice, 

building on experience and lessons learnt. We will continue to review the services we need to 

commission. We will identify opportunities to improve efficiency, extend choice and access, improve 

the quality of outcomes, and enhance patient experience.  

 

This procurement policy will help support our approach, setting out the principles and rules with 

which we will comply and the methods by which we will deliver. The policy clearly outlines how and 

when it is appropriate to seek to introduce competition or to apply other commissioning levers, 

including working with our partners, to achieve the most beneficial and cost-effective models of 

delivery. It draws on procurement guidance issued to commissioners and builds upon this with 

support from briefings produced by NHS England.  

 

This document:  

 provides a useful tool for our staff to use to guide them in making robust decisions in relation to 

commissioning services; and  
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 gives providers an insight into our plans for commissioning and a detailed understanding of the 

principles and processes by which we will commission.  

 

 

2. PURPOSE  

 

The July 2010 White Paper “Equity and Excellence: Liberating the NHS” set out the proposed 

direction for the NHS:  

 

 Giving patients greater choice and control, equipping them to make decisions through the 

provision of a greater range of data;  

 Focusing on clinical outcomes rather than targets, building on Lord Darzi’s review and 

particularly its focus on quality; and  

 Empowering clinicians and other healthcare professionals to use their judgment and to innovate.  

 

To achieve this, we will:  

 Manage the provider ‘market’ and effectively commission services from a variety of providers 

without compromising quality outcomes;  

 Ensure strong clinical insight and engagement;  

 Apply robust contracts to assure the delivery of service;  

 Produce good quality information to support transparent decision-making;  

 Make the public aware of their right to make choices in relation to their own health; and  

 Implement a robust procurement process that follows both legislative and good practice 

requirements. 

 

 

3. NATIONAL CONTEXT  

 

This procurement policy is intended to provide a framework for delivery within the context of relevant 

national, regional and local guidelines and strategies, including but not limited to:  

 

 The National Health Service (Procurement, Patient Choice and Competition) Regulations 2013 

(2013 No.257) – Section 75 of Health and Social Care Act 2012 

 The NHS (Clinical Commissioning Group) Regulation 2012 No. 1631, June 2012 

 Framework for Managing Choice, Cooperation and Collaboration, May 2008 

 The Public Contracts Regulations 2015 see link below: 

 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/409543/GUIDANC

E_ON_THE_NEW_LIGHT_TOUCH_REGIME_FOR_HEALTH_SOCIAL_EDUCATION_AND_CE

RTAIN_OTHER_SERVICE_CONTRACTS.pdf 

 Securing best value for NHS patients, August 2012 

 Procurement briefings for Clinical Commissioning Groups, September 2012 

 Health and Social Care Act 2012 Clinical Commissioning Group, Standing Orders and Standing 

Financial Instructions 
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Other legislation and guidance affecting procurement include: 

 

 Section 11 of the Health and Social Care Act, 2001 requires commissioners of healthcare 

services to ensure patients and their representatives are involved in and are consulted on 

planning of healthcare services 

 Section 242 of the National Health Service Act, 2006 provides that commissioners of healthcare 

services have, in relation to health services for which they are responsible, a legal duty to 

consult patients and the public – directly or through representatives – on service planning, the 

development and consideration of services changes and decisions that affect service operation. 

 Throughout, it will demonstrate consistency with the overarching principles of public sector 

procurement, described in further detail in Section 13: The key principles of good procurement, 

as laid down by the EU through the implementation of the Public Contract Regulations 2006 and 

the NHS 2013 regulations, are shown below and will act as a touchstone for developing 

procurement practice. 

 Transparency – involving the use of sufficient and appropriate advertising of tenders, 

transparency in making decisions to tender or not to tender, clarity in all communications of 

procurement processes and the declaration and separation of conflicts of interest. 

 Fairness – treating every provider and potential provider fairly 

 Proportionality – making procurement processes proportionate to the value, complexity and 

risk of the services contracted, and critically not excluding potential providers through overly 

bureaucratic or burdensome procedures. 

 Non-discrimination – Not discriminating against providers/potential providers in any way 

without objective and transparent justification.  

 Equality of treatment – ensuring that all providers and sectors have equal opportunity to 

compete where appropriate; that financial and due diligence checks apply equally and are 

proportionate National guidance does not introduce any general policy requirement that any or 

all NHS services should be subject to competitive tendering. Instead, current policy is to create 

an NHS that is much more responsive to patients and achieves better quality outcomes. With the 

aid of this policy we will determine that procurement is the appropriate means by which we will 

achieve this. 

 

The main procurement routes are:  

 

 Effective contract management: when an existing contract is in place, in order to secure 

incremental changes/improvements to services or to address underperformance within the 

originally awarded terms of the contract; 

 Consider the use of Any Qualified Provider (AQP) and enable patients to choose from these 

providers;  

 Competitive tendering to appoint a specific provider, a specified number of providers or 

collaboration of providers; or  

 Appoint a specific provider without putting that service out to open competition (Single Tender 

Action)  

 The means by which we would determine whether procurement is appropriate and, if so, the 

method we would apply is set out subsequently in this document.  

 We are mindful that the EU Commission has published proposals to revise the existing EU 
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procurement rules and any changes when implemented in the UK will require a review of this 

policy and procedure document to ensure continued compliance. 

 

 

4. LOCAL CONTEXT  

 

4.1 What we will commission  

Our role is to secure health services to meet the needs of our patients within the resources 

available to us.  

 

4.2 Guiding principles  

 We will commission services from providers who are best placed to meet the needs of our 

patients and population, whilst offering the highest quality outcomes and best value for money.  

 Our commissioning and procurement will be transparent, fair, proportionate and non-

discriminatory, treating all providers equally.  

 We will adhere to best practice in relation to procurement.  

 We will not engage in anti-competitive behaviour.  

 We will promote the rights of patients to make choices about their healthcare.  

 Transparency – publication of contracts  

 

The CCG should ensure that details of all contracts, including the value of the contracts, are 

published on their website as soon as contracts are agreed. Where the CCG decides to 

commission services through AQP, they should publish on their website the type of services they 

are commissioning and the agreed price for each service.  

 

The CCG should ensure that such details are also set out in their annual report. Where services 

are commissioned through an AQP approach, they should ensure that there is information publicly 

available about those providers who qualify to provide the service: 

 

 We will identify and manage potential conflicts of interest appropriately to protect the integrity of 

the NHS commissioning system.  

 Integrated provision of services, wherever possible 

 Improved care pathways 

 Improved co-ordination 

 

4.3 Procurement Support  

It is essential to have the appropriate organisational structure, capacity, training and infrastructure 

in place to complement the procurement policy.  

 

We will ensure that our procurement resource will:  

 

 lead specific health service procurement projects  

 source and coordinate specialist procurement support and advice as required, working closely 

with our Commissioning Support Unit colleagues  

 be responsible for developing, and publishing in a timely manner, robust documentation to 
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support procurement  

 develop procurement project plans, assess procurement options and organise market 

management activities  

 develop in conjunction with commissioning leads evaluation criteria that help deliver choice, the 

best quality, value for money and sustainable services  

 provide advice and support to colleagues to ensure that procurement and commissioning 

decisions aid planning and delivery and comply with legislation and guidance 

 ensure that all activities are carried out in a timely and effective manner to ensure compliance 

with relevant legislation and guidance and support the achievement of our targets and plans  

 lead and/or participate in collaborative procurement activities with other key commissioning 

partners across health and social care sectors  

 Interpret and respond to new guidance and policy directives to implement and embed agreed 

changes to our procurement and contracting arrangements, maintaining compliance and 

achieving best practice  

 Maintain a database of all commercial contracts  

 Manage the review process for all commercial contracts, ensuring that reviews/re-procurement is 

effected within the required timescales  

 

 

5. HEALTHCARE MARKET ANALYSIS  

 

We will undertake analysis of our local healthcare market as and when appropriate to understand 

its strengths, weaknesses, opportunities and challenges in helping to determine our priorities and 

approach, which will form the basis of any commissioning decision the markets shall be assessed 

on the basis of five criteria:  

 

 Choice: defined by the number of providers currently available in the market;  

 Quality: defined by business intelligence (benchmarking, outcomes, performance) etc.;  

 Provider concentration: defined as current provider market share by locality, ward, etc.;  

 Switching: defined as the potential for patients to choose an alternative provider; and  

 Levers: clinical rules and regulations, contractual requirements, training standards, provision of 

information to patients.  
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6. ACTION TO BE TAKEN BY CCG IN RESPONSE TO QUERIES RAISED BY PROVIDERS 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

The CCG list of contract activity should identify the service provision 

tender route and expiry date.  AQP allows for the “re-opening” of a 

window, normally six months after the start of the service. 

 

Q1.  How does the CCG respond to provider questions regarding existing services or 

proposed new initiatives? How 

does 

the CCG 

respond 

to 

provider  

Steps to follow 

The provider may refer their question to NHSI if they 

are unhappy with the CCG response.  In such cases 

NHSI are likely to investigate the matter with the 

CCG to satisfy them as to the action taken by the 
CCG. 

Any outstanding issues should be 

reviewed at the monthly programme 

board 

The CCG should review each 

question individually and issue a 

response within 14 days 

Q2.  Provider approaches CCG contesting existing arrangements? 

Steps to follow 

CCG reviews the provider query and will determine the 

current contractual position.  Identify the scope of 

service provision, contract expiry date and if any 

extension option is available. 

If the procurement was an AQP, can the 

“window” be re-opened to enable a 

further accreditation opportunity for 

providers. 

Response provided by CCG to the 

provider (in accordance with CCG 

policy)  

Q3.  Provider approaches CCG proposing a new service initiative 

CCG must consider its current service offering to 

determine if this proposal warrants further 

investigation. 

The CCG will have set out its service offering 

and prioritised planned review of activity for the 

current financial year and subsequent year. 

Review and respond (in accordance with CCG 

policy). 

Response provided by CCG to 

provider (in accordance with CCG 

policy) 

Steps to follow 
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7.  OPTION APPRAISAL – SERVICE IMPROVEMENT THROUGH CONTRACT MANAGEMENT 

OR PROCUREMENT OF A NEW SERVICE 

 

The NHS (Procurement, Patient Choice and Competition) (No.2) Regulations 2013 (the 2013 

Regulations), brought into force from 1 April 2013 pursuant to S75 of the Health and Social Care 

Act 2012 replaces the existing administrative rules governing the procurement of NHS funded 

services. Monitor (now NHSI) has issued substantive guidance on the 2013 Regulations on 20 May 

2013 (which is currently subject to consultation). 

 

Regulation 2 of the 2013 Regulations requires commissioners to act with a view to achieving the 

following objectives when procuring NHS healthcare services: 

 

 securing the needs of healthcare service users; 

 improving the quality of services; and 

 improving the efficiency with which the services are provided 

 

Regulation 3(4) of the Procurement 2013 Regulations requires commissioners to consider 

appropriate ways of making such improvements, including (i) consideration of services being 

provided in a more integrated way, taking a holistic view of the needs of healthcare users, including 

their needs for related services, (ii) enabling providers to compete to provide the services and (iii) 

allowing patients a choice of providers. 

 

We will utilise contract management where an existing contract is in place in order to secure 

incremental improvements/changes to existing services, or to address underperformance in 

accordance with the terms originally awarded. However, where any planned change will extend the 

scope of an existing contract considerably, either to encompass services not otherwise 

commissioned within the existing agreement, this may constitute a material change which may be 

considered to have created a new contract award and therefore procurement options should be 

considered as part of that decision-making process. 

 

In all cases, we will use our established and already tried and tested options appraisal and 

workstream appraisal toolkits, drawing on expert support and advice from our Commissioning 

Support Unit provider and/or legal services provider as appropriate and necessary, to help ensure 

that we proceed in a manner that is consistent with best practice and legislation in our 

commissioning decisions.  

 

We may utilise pilots, (as deemed appropriate) to ensure specification accuracy. However, these 

occasions will be rare and will be subject to the same procurement principles as set out below. 

We will consider utilising the Any Qualified Provider route when seeking to extend the current offer 

of choice and access for elective care, whilst also endeavouring to address quality and price 

issues.  

 

The operational guidance on the application of Any Qualified Provider (AQP) was issued in July 

2011. The Contract Finder website has been upgraded to provide information about AQP for 

patients, commissioners, NHS staff and current providers. The website also provides AQP 
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implementation packs for the eight priority areas originally established by DH. The use of AQP is 

also included in Section 7 of the 2013 Regulations. 

 

 

8. PROCUREMENT PROCESS  

Procurement is the act of commissioning services covering both existing providers and new 

providers. The process commences from the identification of need, to the decision about whether 

to address the need through contract renegotiation or procurement then through to the conclusion 

of a services contract and on-going contract management. The development and management of 

provider markets to ensure capacity and capability is an essential part of this process.  

Our aim is to improve the quality, accessibility and value for money of services available to patients 

through a process of service review engagement, best practice procurement, robust contracting, 

including the development and monitoring of key performance indicators (KPIs) and provider 

development activity. We will work to develop provider markets as well as working with existing 

providers to improve service quality. The interests of our patients are and will remain fundamental 

to our decision-making regarding the commissioning of health services.  

 

 

9. WHEN TO PROCURE  

As a public healthcare body, we are subject to the public procurement legislation set out above. 

The following thresholds apply when determining the most appropriate and compliant method of 

procuring the relevant subject matter of the contract. The thresholds quoted apply from 1st January 

2018 through to 31 December 2019 and are reviewed every 2 years:  

 

Public Contracts Regulations 2015 (PCR 2015) 

 

  Supplies Services Works 

Central Government bodies 

£118,133 

 

£118,133 £4,551,413 

Other contracting authorities 
£181,302 £181,302 

£4,551,413 

 

 

 

Healthcare Services 

The threshold under the Light Touch Regine for Healthcare Services procured under PCR 2015 is 

€750,000. However, the European Commission has confirmed from 1 January 2018 that the new 

sterling threshold shall be £615,278. 

 

For the avoidance of doubt the threshold figure applies upon the basis of the value of the 

contract over its life (and not on a per annum basis) 
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10. PROCUREMENT OPTIONS 

 

NHS Midlands and Lancashire CSU (MLCSU) will employ a process to determine the most 

appropriate route for securing services for our patients. This is colloquially referred to as the 

“Tender or No Tender decision” (see schematic on next page).  

 

In consultation with MLCSU Procurement team, the service requirement will be reviewed using the 

schematic on the following page to determine the most appropriate action. 

 

Our decision will, moreover, be further informed by advice from our Commissioning Support Unit 

colleagues, before formal approval to proceed is sought within our organisation in accordance with 

the Scheme of Reservation and Delegation as incorporated in our SFI’s and SFO’s. 

 

Each business case that we develop to accompany any service redesign or new service 

development proposal will include an appraisal of the procurement options and the recommended 

route based upon utilisation of the tool below, an understanding of the current provider market, 

internal expertise and external advice and support. So far as a business case is approved by the 

respective CCG committee, in accordance with our SFI’s and SFO’s, the procurement route would 

be approved simultaneously. For business cases that require approval by our Governing Body, 

approval of the procurement decision will be made there.  
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10.1 Contract Management 

Where a contract for services already exists, we will consider utilising variation and/or change 

processes, for example through payment mechanisms, performance monitoring and/or dispute 

mechanisms to achieve our objectives. Only after exhausting the contractual mechanisms 

available to us will we consider the option to let the contract expire or if appropriate terminate the 

contract and consider the procurement option to award an alternative service provider for that 

service. We will not utilise this approach when the degree of change intended is so material that it 

amounts to a new contract, where, for example: 

 

 other providers would have been interested in bidding to provide the service if the change 

had been part of the specification when originally procured; 

 another provider would have been awarded the contract if the change had been included in 

the original specification; 

 the change involves genuinely new services not within the scope of the original specification 

within the contract; or 

 the contract value or term would change significantly 

 

We will always take appropriate advice before following this route. 

Where contract management is not available, has failed or is inappropriate, or where an existing 

contract is due to expire, we will utilise the most appropriate procurement route available to us. 

 

10.2 Any Qualified Provider (AQP) 

Under AQP, we will define the quality standards and requirements to be met, set the price and 

utilise the NHS Standard Contract. Any provider able to meet our quality standards and 

requirements and is able to deliver the service under these terms will be appointed. Under the 

terms of this arrangement, we will offer providers no guarantees of activity, with patients choosing 

which provider they wish to be referred to. 

 

To help inform a decision to proceed along an AQP route, we will consider whether choice is 

appropriate, e.g. it is more likely suitable for planned rather than emergency services, whether 

there is a market able to offer a range of providers, the service needs to be able to sustain choice 

safely, there may already be significant competition and choice? 

 

The process that we will follow is summarised below: 
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Following the award of an AQP accreditation/appointment to the relevant list, there is the 

opportunity to re-open “windows” during the contract period. This allows for new or un-successful 

providers to gain approval to provide the service in accordance with the evaluation criteria. 

Consideration of the suitability of the specification and the criteria will be undertaken at least every 

six (6) months after the AQP list is set up. 

 

10.3 Competitive tendering 

With the scale of change described in our commissioning plan, we anticipate an increasing number 

of services will be subject to competitive tendering in order to comply with the requirements of 

transparency, openness, equitability and obtaining (and proving) value for money. 

 

With any procurement the following procedures under the Public Contract Regulations 2015 may 

be utilised.  There are three that are most applicable to Healthcare Procurement, which are: 

 

 Open – a clearly defined specification and contract and will be advertised on OJEU and 

Contracts Finder inviting tenders. All interested parties must be invited to tender. Through 

this process there the opportunity to compete on price and increase quality and choose the 

best bid(s), according to our pre-determined award/evaluation criteria. 

 

 Restricted – a clearly defined specification and contract and will be advertised on OJEU and 

Contracts Finder seeking   expressions of interest. A selection process (formerly known as 

Pre-Qualification) will take place to determine a shortlist of bidders who will be invited to 

tender, who will be assessed against a set of agreed selection criteria. There will be no 

scope to negotiate with tenderers, so our specification, service, price, quality, evaluation and 

weighting criteria will be set out when we advertise and subsequently invite shortlisted 

bidders to tender against agreed award criteria. 
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 “Other Procedure” under the Light Touch Regime - a Commissioner can devise a 

procedure to best meet the requirements and complexity of the commissioned services.  The 

procedure must set out at the beginning of the procurement process i.e. in the OJEU and 

Contracts Finder notices; and the process must be adhered to in order to maintain the 

principles of transparency and equal treatment.   

 

There are further procedures that are open to Commissioners.  Whilst it is permissible to use these 

procedures, it is unlikely they would be utilised when procuring healthcare services: 

 

   Negotiated – only permitted in very limited circumstances but permits a degree of 

negotiation with bidders around the solution sought.  This is two-staged process which starts 

with a selection process similar to the Restricted procedure. 

 

 Competitive Dialogue – only permitted to be used in the case of particularly complex 

contracts; offers the opportunity to engage in dialogue with providers.  We will advertise on 

Contract Finder seeking expressions of interest. A shortlist will be drawn up of parties to be 

invited to participate in dialogue. Once the dialogue is concluded, the remaining bidders will 

be invited to submit a final tender. 

 

 Competitive procedure with negotiation – a hybrid of the two procedures listed above. 

 

 Innovation partnership – this is a new procedure under PCR 2015.  The Contracting Authority 

would need to identify the need for an innovative product, service or works that cannot be 

met by purchasing products, services or works already available on the market.  They would 

then work with tenderers to undertake research and development of the products or services.  

For healthcare procurement, it is more applicable to user “Other Procedure” than this one. 

 

10.4 Non-competitive contract award (single tender)/ Award of a new contract without a 

competition  

 

Regulation 5(1) of the 2013 Regulations provides that a commissioner may award a contract 

without publishing a contract notice where the commissioner is satisfied that the services in 

question are capable of being provided only by that provider. 

 

There may be a range of circumstances where there is only one provider that is capable of 

providing NHS healthcare services being procured by the commissioner. This may be the case, 

for example, where the commissioner concludes that: 

 

 there is only one provider that has (or is able to develop) the necessary infrastructure and/or 

capacity to provide the services in question, such as, for instance, where there is only one 

provider capable of supplying accident and emergency services in a particular area or where 

there is only one provider capable of providing specialised services; 

 

 it is necessary for services to be co-located in order to ensure patient safety as a result of 

clinical interdependencies between the services in question and there is only one provider 
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that is able to provide all of the services (or that could develop the capacity to do so). The 

commissioner should consider before arriving at this conclusion whether it would be possible 

for some services to be provided by different providers from the same location; and 

 

 there is only one provider that can meet an immediate interim clinical need. Such a need is 

only likely to arise in exceptional circumstances, e.g.   on clinical safety grounds such as 

where services have been suspended following regulatory intervention or in response to a 

major incident and on a very short-term basis. 

 

When we determine through market analysis and engagement with providers that the service(s) 

are capable of being provided only by one particular provider, or there is urgent clinical need, we 

may proceed with a single tender action. In this circumstance the contract would be awarded to a 

single provider, or limited group of providers, without competition. 

 

We will only consider this approach in the most exceptional of circumstances and, given the 

inherent risk of challenge, will record the rational for this decision and all evidence upon which the 

decision is made, and if to address an urgent clinical need, will regard this as an interim, short term 

measure until such time as we are able to undertake a relevant competitive process. 

 

We will, where circumstances permit, advertise a contract award notice (if considered appropriate) 

in the same way as for any other competitive process, to both demonstrate transparency and 

equality and determine that there is genuinely only one capable provider. 
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10.5 Examples of timetables for AQP and tender process activities are shown on Page 18 

and 21 respectively 

 

AQP timetable of activity 

Section 
Task 
No. 

Milestones / Tasks No. of WDs 

1. Pre-Procurement 1.1 Request for Procurement Received   

  1.2 Strategy Drafted   

  1.3 Procurement Timetable drafted   

  1.4 Strategy Sent for approval   

  1.5 
Finalise Project Team including appointing evaluation 
panel 

  

  1.6 Strategy Approved & Signed off   

2. AQP Preparation 2.1 
Procurement to work with commissioner to develop the 
3 local questions for the AQP offer 

  

  2.2 Questions to be approved by Project Team   

  2.3 Procurement to book AQP offer slot   

  2.4 Place AQP offer on Contract Finder   

    Indicative number of days 26-40 

3. AQP Offer & Provider 
Selection 

3.1 
Upload AQP documentation on Contract Finder - tender 
period 20 days 

  

  3.2 Expressions of interest sought from bidders   

  3.3 
Clarification questions on AQP documentation sought 
from bidders 

  

  3.4 
Procurement to submit final answers to bidders 
clarification questions 

  

  3.5 Deadline for AQP submissions   

  3.6 Contract Finder Training for Evaluation Panel   

  3.7 
Following closing date of the AQP offer, DH to undertake 
documentation compliance checks 

  

  3.8 Evaluation of AQP bid submissions   

  3.9 Evaluation Moderation Meeting   

  3.10 Bidders invited to Interviews (where applicable)   

  3.11 Interviews (where applicable)   

  3.12 Draft Award Report   

  3.13 Award report approved by Project Team   

  3.14 Award Recommendation   

  3.15 Award recommendation approved at Board   

    Indicative number of days 27-30 
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Section 
Task 
No. 

Milestones / Tasks No. of WDs 

4. Contract Award 4.1 Send out successful and unsuccessful letters   

  4.2 Standstill Period (Alcatel)   

  4.3 Debrief Period   

  4.4 Award Date   

  4.5 Contract  Completion and Signing   

  4.6 Sign contract   

  4.7 Contract Mobilisation   

  4.8 Contract start date   

    Indicative number of days 7-10 

    Total indicative days for the project 60-80 

5. Post Contract 5.1 Contract Monitoring Ongoing 
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Tender timetable of activity 

   

Section Task No. Milestones / Tasks No. of WDs 

1. Pre-Procurement 1.1 
Request for Procurement Received   

  1.2 Strategy Drafted   

  1.3 Procurement Timetable drafted   

  1.4 
Strategy and timetable sent for  CCG 
approval   

  1.5 Finalise Project Team   

  1.6 Strategy Approved & Signed off   

2. Tender Selection and Preparation 2.1 PQQ documentation to be drafted   

  2.2 
PQQ to be approved by Project Team   

  2.3 ITT to be drafted   

  2.4 
ITT to be approved by Project Team   

  2.5 Select publications/websites for 
advertisement   

  2.6 
Draft advert/s prepared and approved 
by CCG   

  2.7 Place adverts on websites OJEU and S2H   

3. Pre-Qualification Questionnaire 3.1 Upload PQQ documentation on Delta 
eSourcing - PQQ period 20 days   

  3.2 Expressions of interest sought from 
bidders   

  3.3 Clarification questions on PQQ sought 
from bidders   

  3.4 
Procurement to submit final answers to 
bidders clarification questions   

  3.5 Deadline for PQQ returns   

  3.6 Evaluation of Pre-Qualification 
Questionnaires   

  3.7 Tender List Approval   

    Indicative number of days 27-43 days 
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Section Task No. Milestones / Tasks No. of WDs 

4. Invitation to Tender and Provider 
Selection 

4.1 

ITT Issued - tender period 28 days   

  4.2 ITT with bidders   

  4.3 Bidders window to ask clarification 
questions   

  4.4 Procurement to submit final answers to 
bidders clarification questions   

  4.5 ITT Return & Open   

  4.6 ITT Assessment   

  4.7 Evaluation Moderation Meeting   

  4.8 Bidders invited to Interviews   

  4.9 Interviews (if required)   

  4.10 Draft Award Report   

  4.1 
Award report approved by Project Team   

  4.12 Award Recommendation   

  4.1 Award recommendation approved at 
Board   

5. Contract Award 5.1 Send out successful and unsuccessful 
letters   

  5.2 
Standstill Period (Alcatel)   

  5.3 Debrief Period   

  5.4 Award Date   

  5.5 Contract completion Signing   

  5.6 Sign contract    

  5.7 Contract Mobilisation   

  5.8 Contract start date   

    Indicative number of days 44- 81 days 

    Total indicative days for the project 71-124 days 

6. Post Contract 6.1 Contract Monitoring on-going 
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11. WAIVERS  

 

In circumstances where competition for services may be waived in cases where there is genuine 

urgency, or where only one provider can provide the service for technical reasons or special 

exclusive rights, we will follow the Single Tender Waiver procedures set out in our Standing Orders 

and Standing Financial Instructions. 

 

We will not waive competitive procurement procedures for services to avoid competition or for 

administrative convenience. 

 

When it is decided that competitive procurement should be waived, the fact of the waiver and 

rationale for the decision will be properly documented and recorded to ensure transparency and 

accountability and will be reported to the next scheduled meeting of the appropriate Committee. 

 

 

12. FRAMEWORK AGREEMENTS 

 

We will consider using pre-procured framework agreements where relevant and we will comply at 

all times with the terms of engagement set out in any framework agreement at the relevant time. 

For details of existing framework agreements we will refer to the online resource: 

http://gps.cabinetoffice.gov.uk 

 

 

13. PROCUREMENT PRINCIPLES 

 

In carrying out our commissioning role, we will abide by the following principles: 

 

 Transparency – the requirement of transparency is a fundamental element of our 

accountability. We will be transparent in the following ways: 

 

 Stating commissioning strategies and intentions: We will publish our short to medium term 

commissioning intentions on our website and will also provide a link to them via Contract 

Finder. This will indicate those services which are expected to go through a competitive 

procurement process and which will likely to be delivered via Single Tender Actions; 

 We will publish any strategies that indicate our commissioning intentions; 

 Stating the outcome of service reviews and whether a competitive tender is to be used: We 

will state the outcome of service reviews and how we intend to secure the service going 

forward and whether a competitive tender is to be used and the method, e.g. Any Qualified 

Provider, Single Tender Action or competitive tendering; 

 Where appropriate we will publish upcoming tenders, and other such information, such as 

Prior Information Notices (PIN) prior to any formal process; 

 Advertisement of Procurement and notification of Contract Award: We will notify all awards 

of new competitively tendered contracts with a lifetime value of over £615,278 on Contracts 

Finder and/or OJEU for contract over the published thresholds (as amended from time to 

time); 

http://gps.cabinetoffice.gov.uk/


 

 

c  [Type text] 

 Once procurement has resulted in the award of new contract(s), we will provide feedback to 

any unsuccessful bidders and allow a standstill period between notifying the contract award 

decision and executing the contract; and 

 Transparency of documentation and process/decisions: We will ensure accountability by 

creating a clear and transparent auditable documentation trail, regarding key decisions and 

the rationale for how they were made, e.g. competitive/non-competitive procurement. 

 

 Proportionality: 

 

 our actions and processes will be as simple as possible proportionate to the value, 

complexity, risks and benefits to patients and the services provided; 

 the contractual framework will be appropriate and proportionate to the services being 

commissioned, e.g. the contract duration will be proportionate to the scale of investment 

required of the provider and the degree of risk transfer involved; and 

 the criteria will not be disproportionately demanding, e.g. to the value of the contract or 

level of clinical risk associated with the services. In addition, we will seek to avoid providers 

incurring wasted costs due to significant delays or material scope changes. 

 

 Non-discriminatory: 

 

 we will ensure that the commissioning and procurement process is non-discriminatory and 

transparent at all times, neither including nor favouring nor excluding any particular 

provider. This includes all documentation and particularly the identification of criteria and 

weightings that will be used as part of any evaluation process; and 

 we will make available all appropriate information in good time to enable potential providers 

to properly assess whether they wish to express an interest in providing the relevant 

services. 

 

 Equality of treatment: 

 

 we will clearly identify those services which will be put out for competition; 

 we will ensure that the procurement process does not give an advantage to any market 

sector; 

 we will treat all providers (NHS and non-NHS) equally, e.g. proportionate financial and 

quality assurance checks will be applied to all types of providers and all providers will 

operate under the same principles when being asked to respond to any tender specification 

and pricing payment regimes. 

 

 Consistency: 

 

 We will apply national and local principles and rules in relation to procurement consistently 

across the CCG and over time.  
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14. TIMESCALES 

 

Stakeholder and provider engagement will be the cornerstone of all our procurement activities and 

sufficient time will be built into our decision-making process to ensure that we approach this in a 

fair, transparent and inclusive way to ensure that we have as clear and full a picture as is possible 

in informing our commissioning decisions. 

 

In all instances where a competitive procurement process is to be undertaken, moreover, we will 

build into our process and timeline for delivery the seeking and receipt of procurement advice from 

an external support expert agency, or the local authority and/or NHS England and, where required. 

 

Sufficient time will be allowed to enable bidders to submit their tender in line with best practice 

and/or regulations/guidance that exists for commissioners, and dependent upon the value and 

complexity of the contract. 

 

We will also include an appropriate and proportionate contract implementation period in our 

procurement plans to allow sufficient time for the contractor to mobilise safely and effectively. 

 

 

15. DEBRIEF 

 

The CCG will make available de-briefing for un-successful bidders upon request and as deemed 

appropriate. 

 

 

16. STANDSTILL PROCEDURE 

 

We will follow the provisions of section 87 of the Public Contract Regulations 2015 and voluntarily 

implement a 10-day standstill period (known as Alcatel) between notification of a contract award 

and the actual contract award.  

 

Although the Procurement Regulations do not require a standstill period recent case law has 

determined that in some cases, for high-value contracts or where there is likely to be cross-border 

interest, all procurement processes should include a standstill period. We will therefore include a 

standstill period in any procurement process between notifying participants of the outcome and 

signing the contract with the successful provider(s). 

 

 

17. CONTRACT 

 

A signed contract shall be in place before services commence. The contract must contain contract 

monitoring and performance management processes to ensure that contractual obligations are 

met, and quality standards are met and improved. All contracts must follow DH model contracts 

where available and appropriate in the circumstances. 

Ordinarily we will not enter into contracts of more than three years’ duration (with an option to 



 

 

c  [Type text] 

extend for a further twelve months) unless we considered that a longer contract would help 

manage financial pressures, support innovation and building longer term relationships; in which 

case we would seek approval from NHS England. 

 

17.1 CONTRACT AWARD 

 

Contract awards over £615,278 are required to be published on OJEU.  If a competitive 

procurement has taken place, the Contract Award Notice would be linked to the original contract 

notice.  If an award without competition has been made, a Voluntary Ex-Ante Transparency 

(VEAT) notice should be published.  In addition, in keeping with Cabinet Office rules for public 

procurement, all public bodies, including NHS commissioners, are required to publish details of all 

contracts awarded over £10,000 in Contracts Finder, including the name and address of the 

provider, the scope of services, contract value and expiry date. This CCG will also aim to publish 

details of all contracts awarded over £10,000. 

 

 

18. CONFLICTS OF INTEREST 

 

We recognise that conflicts of interest could arise during any procurement activity (pre-

procurement, during procurement and post-procurement). 

 

We will aim to ensure that the safeguards set out in our CCG constitution are put in place to 

identify and manage potential conflicts of interest when a provider or key personnel are also a 

member of our organisation. Through this approach we assure ourselves and others that the 

correct process has been followed and have a protocol for ensuring that conflicted individuals do 

not participate in decision-making pertinent to any conflict wherever the same does or might arise. 

 

All Conflicts of Interest will be declared, recorded and reported in accordance with our Conflict of 

Interest Policy.   

 

Where it has been deemed appropriate to procure services from GP practices, either direct or via 

an AQP route, we will ensure that this is conducted in a transparent and fair way. Where services 

are being procured from GPs then (i) the Code of Conduct: Managing conflicts of interest where 

GP practices are potential providers of CCG commissioned services, NHS Commissioning Board 

July 2012 (ii) and our obligations under Regulation 6 of the 2013 Regulations shall be adhered to 

and the template provided by the Commissioning Board will be duly completed- see Appendix A. 

 

The template included at Appendix A will be completed as part of the planning process for all 

services that may potentially be provided by GP practices (either as a successful bidder in a 

competitive procurement process, as one of several qualified providers through an AQP approach, 

or via a non-competitive process from GP practices). The completed templates will be used to 

provide assurance to the CCG Governing Body that proposed services meet local needs and 

priorities and that robust processes have been followed in selecting the appropriate procurement 

route and in addressing potential conflicts. It is intended that completed templates will be made 

publicly available via the CCG website. 



 

 

c  [Type text] 

 

Where any practice representative on a decision-making body has a material interest in a 

procurement decision, those practice representatives will be excluded from the decision-making 

process (but not discussion about the proposed decision). This includes where all practice 

representatives have a material interest, for example where the CCG is considering commissioning 

services on a single tender basis from all GP practices in the area. Rules relating to Quoracy in 

these and other circumstances are set out in the CCG constitution. 

 

Details of all contracts, including the value of the contracts, will be published on the CCG website 

shortly after contracts are signed. 

 

The NHS (Procurement, Patient Choice and Competition) Regulations 2013, which apply from April 

2013, set out that commissioners must:  

 

 manage conflicts and potential conflicts of interests when awarding a contract by prohibiting 

the award of a contract where the integrity of the award has been or appears to have been 

affected by a conflict, and  

 

 keep appropriate records of how they have managed any conflicts in individual cases.  

 

The safeguards needed by the CCG to manage conflicts of interest will vary to some degree 

depending on the way in which a service is commissioned.  

 

Competitive tender. Where we are commissioning a service through competitive tender (i.e. 

seeking to identify the best provider or set of providers for a service), a conflict could arise where 

GP practices or other providers in which CCG members have an interest are amongst those 

bidding. Any organisation or individual participating in a competitive tender will need to complete a 

declaration of conflict of interest template provided by the Commissioning Board – See Appendix C 

 

Any Qualified Provider. Where we want patients to be able to choose from a range of possible 

providers and is therefore commissioning a service through Any Qualified Provider, a conflict could 

arise where one or more GP practices (or other providers in which CCG members have an 

interest) are amongst the qualified providers from which patients can choose. In these 

circumstances (and more generally), there are a number of options that we must consider in order 

to demonstrate that GP practices have offered fully informed choice at the point of referral and for 

auditing and publishing referral patterns. These will build on well-established procedures for 

declaring interests when GPs or other clinicians make a referral. 

 

Designing service requirements  

It is good practice for the CCG to engage relevant providers, especially clinicians, in confirming the 

design of service specifications. Such engagement, done transparently and fairly, is entirely legal 

and not contrary to competition law. However, conflicts of interest can occur if a commissioner 

engages selectively with only certain providers (be they incumbent or potential new providers) in 

developing a service specification for a contract for which they may later bid. The same difficulty 

could arise in developing a specification for a service that is to be commissioned using the ‘Any 
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Qualified Provider’ route, i.e. where there is not a competitive procurement, but patients can 

instead choose from any qualified provider that wishes to provide the service and can meet NHS 

standards and prices.  

 

CCG Commissioners should seek, as far as possible, to specify the outcomes that they wish to see 

delivered through a new service, rather than the way in which these outcomes are to be achieved. 

As well as supporting innovation, this helps prevent bias towards particular providers in the 

specification of services.  

 

Such engagement should follow the three main principles of procurement law, namely equal 

treatment, non-discrimination and transparency. This includes ensuring that the same information 

is given to all. 

Engagement with potential providers should be used to:  

 

 frame the requirement;  

 focus on desired outcomes rather than specific solutions; and  

 consider a range of option for how a service is specified. 

 

Other practical steps may include:  

 

 Advertise the fact that a service design/re-design exercise is taking place widely (e.g. on 

Contracts Finder) and invite comments from any potential providers and other interested 

parties (ensuring a record is kept of all interactions) – i.e. do not be selective in who works 

on the service specifications unless it is clear conflicts will not occur.  

 As the service design develops, engage with a wide range of providers on an on-going 

basis to seek comments on the proposed design, e.g. via the commissioner’s website or 

workshops with interested parties.  

 If appropriate, engage the advice of an independent clinical adviser on the design of the 

service.  

 When specifying the service, specify desired (clinical and other) outcomes instead of 

specific inputs.  

 

This CCG will ensure that they have systems for managing conflicts of interest on an on-going 

basis, not only in developing commissioning proposals and in making commissioning decisions 

but, for instance, in monitoring a contract that has been awarded to a provider in which an 

individual has an interest.  

 

Specific safeguards for managing conflicts of interests where GP practices are potential 

providers  

 

The most obvious area in which the CCG will need to manage conflicts of interest is where the 

CCG commissions either healthcare services or commissioning support services from providers, 

including GP practices, in which a member of the CCG has a financial or other interest.  

 

General considerations  
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The “code of conduct” template at Appendix B sets out the factors on which the CCG is advised to 

assure themselves and their Audit Committee – and be ready to assure local communities, Health 

and Well-being Boards and auditors – when commissioning services that may potentially be 

provided by GP practices.  

 

Setting out these factors in a consistent and transparent way as part of the planning process will 

enable the CCG to seek and encourage scrutiny and enable local communities and Health and 

Well-being Boards to raise questions if they have concerns about the approach being taken. The 

CCG will make completed templates, or their equivalent, publicly available.  

 

The first set of questions is intended to apply equally to:  

 

 services that the CCG is proposing to commission through competitive tender where GP 

practices are likely to bid;  

 services that the CCG is proposing to commission through an Any Qualified Provider 

(AQP) approach, where GP practices are likely to be among the qualified providers that 

offer to provide the service; and  

 services that the CCG is proposing to commission through single tender from GP 

practices.  

 

These questions, most of which are also relevant when commissioning services from non-GP 

providers, focus on demonstrating that the service meets local needs and priorities and has been 

developed in an inclusive fashion, involving other health professionals and patients and the public 

as appropriate. These are matters on which the local Health and Well-being Board will clearly wish 

to take a view. The question on pricing applies to the AQP and single tender approaches.  

 

There are specific questions on AQP about safeguards to ensure that patients are aware of the 

range of choices available to them. These requirements apply also to GP practices as providers of 

services, but it is essential that the CCG satisfy themselves and others that these safeguards will 

be in place before commissioning the service.  

 

The remaining questions are specific to single tenders from GP practices and focus on providing 

assurance that:  

 

 there are no other capable providers, i.e. that this is the appropriate procurement route: The 

CCG using commissioning support services should ensure that they provide robust advice 

on this point; and  

 the proposed service goes beyond the scope of the services provided by GP practices 

under their GP contract – the CCG should discuss with the NHS Commissioning Board 

area team if they are in any doubt on this point.  
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19. STANDING ORDERS & STANDING FINANCIAL INSTRUCTIONS 

 

We shall adhere to our SFI’s and SFO’s which set out the processes and requirements for all our 

financial transactions, including the procurement of services. They shall be considered alongside 

this Procurement Policy when undertaking procurement. 

 

 

20. OTHER LEGISLATION AND GUIDANCE AFFECTING COMMISSIONING DECISIONS 

 

Amongst others: 

 Section 11 of the Health and Social Care Act, 2001 requires commissioners of healthcare 

services to ensure patients and their representatives are involved in and are consulted on 

planning of healthcare services. 

 

 Section 242 of the National Health Service Act 2006 provides that commissioners of 

healthcare services have, in relation to health services for which they are responsible, a 

legal duty to involve and consult patients and the public – directly or through 

representatives – on service planning, the development and consideration of service 

changes and decisions that affect service operation. 

 

 

21. CONTRACTS FINDER  

 

Contracts Finder (https://www.contractsfinder.service.gov.uk) is a mandatory online website 

resource introduced by the Department of Health and it replaced the Supply2 Health web site in 

March 2014 for the advertising of all healthcare services tenders commissioned by the NHS in 

England. 

 

It is a central source of information for potential providers of clinical services and will advise them 

what contracting opportunities exist for them from the NHS and also when contracts have been 

awarded. 

 

It satisfies EU and UK regulations in regard to fairness and transparency with regard to clinical 

services. 

 

An advertisement must be placed in Contracts Finder even if an OJEU advert is placed. We will 

also advertise on Contracts Finder for services that we wish to procure through the Any Qualified 

Provider route. 

 

 

22. USE OF INFORMATION TECHNOLOGY 

 

Wherever possible we shall utilise information technology and e-procurement methods; to assist in 

streamlining our procurement processes whilst at the same time providing a robust audit trail. 

 

https://www.contractsfinder.service.gov.uk/
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E–Tendering solutions provide a secure and efficient means for managing tendering activity 

particularly for large complex procurements. They offer efficiencies to both buyers and sellers by 

reducing time and costs in completing tenders. The use of electronic documents also enables easy 

transfer of information and contributes to the environment by reducing paper. 

 

 

23. DECOMMISSIONING SERVICES 

 

The need to decommission contracts can arise through: 

 The contract expires; and/or 

 Services are no longer required. Contract termination due to performance against the 

contract not delivering the expected outcomes. This can be mitigated by appropriate 

contract monitoring and management and by involving the provider in this. The contract 

terms need to allow for remedial action to be taken to resolve any problems. Should this not 

resolve the issues, then the contract will need to contain appropriate termination provisions; 

 

Where decommissioning involves Human Resource issues, such as application of the Transfer of 

Undertakings (Protection of Employment) Regulations 2006(TUPE), providers will be expected to 

cooperate and be involved in discussions to deal with such issues. 

 

 

24. TRANSFER OF UNDERTAKINGS and (PROTECTION OF EMPLOYMENT) REGULATIONS 

2006 (TUPE) 

 

These regulations apply when there are transfers of staff from one legal entity to another as a 

consequence of a change in employer, for example they may apply if an ‘in house’ service is 

contracted out to another organisation. This is a complex area of law which is continually evolving. 

 

Commissioners need to be aware of these Regulations and we shall engage Human Resources 

support from our Commissioning Support Unit and if necessary, our legal support services 

provider. 

 

Additionally, we recognise that as an NHS Body we are obliged to follow Government guidance 

contained within the “Cabinet Office Statement of Practice 2000/72 and associated Code of 

Practice 2004 when transferring staff to the Private Sector”. 

 

We will allow adequate time within procurement timetables for staff consultation and advice where 

transfer of staff is a possibility. 

 

 

25. ETHICAL AND SUSTAINABLE PROCUREMENT 

 

The way we spend the resources available for health services will have a significant impact on the 

area we serve. 
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We recognise, therefore, that we can have a significant impact on the local health economy by 

helping reduce health inequalities and improving the well-being of the community we serve. We will 

try to achieve this by commissioning services that are appropriate and from providers best placed 

to provide those services; utilising our purchasing power, influence and resources to help deliver 

strong, healthy and sustainable communities. 

 

When making purchasing decisions we shall take into account our obligations pursuant to the 

Public Services (Social Value) Act 2012 and the opportunities for any additional social, economic 

or environmental benefit that we can bring to the community whilst working within the procurement 

rules and principles.  

 

 

26. PUBLIC SERVICES (SOCIAL VALUE) ACT 2012  

 

Strategic procurement by nature is sustainable procurement and by considering socio-economic 

and environmental factors it can deliver the best value for money over the lifetime of the goods, 

services or works being procured. The focus needs to be on the whole life cost of all that is 

procured rather than just focusing on the up-front prices. 

 

The Public Services (Social Value) Act 2012 came into force on 1 January 2013. The Act requires 

public bodies as part of its procurement processes to consider how the procurement of services 

may improve the economic, social and environmental well-being of the relevant area in which the 

procurement is taking place. The Act applies to contracts for the: 

 

 provision of services and framework service agreements, or 

 provision of services together with the purchase or hire of goods or the carrying out of 

works. 

 

If there is an urgent need to commence a procurement process the authority can disregard the 

duty but only where it is impractical to comply with the duty ahead of commencing a process. In 

addition, the authority cannot rely on this provision where the impracticality arises from undue 

delay on the part of the authority after the duty is in force. 

 

Where the Act applies, consideration must be given to: 

 

 how the procurement might improve the economic, social and environmental well-being of 

the relevant area covered by the procurement; 

 whether or not there is a need to consult. 

 only matters that are relevant to the procurement and the extent to which it is proportionate 

in all the circumstances; 

 

In order to demonstrate that the duties under the Act have been properly discharged, the CCG will 

need to keep a good record and a full audit trail of consideration of these matters. 

Legislation, therefore, allows factors such as carbon footprint, replacement cycles and social 
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benefits to be taken into consideration with the evaluation process with the onus on suppliers to 

provide information about expected lifetimes and warranties when supplying goods and the 

demonstration of sustainable practices when it comes to services and works. The correct stage to 

address these issues is right at the beginning of the procurement process – during the formation of 

the business case and in the writing of the specification.  

 

There are five key areas:  

 

 Pre-procurement: before commencing procurement, the CCG should consider the subject 

matter of the contract and identify any non-commercial considerations which are relevant 

and appropriate to be taken into account.  

 Contract terms: by the incorporation of social and environmental requirements into the DH 

contract terms including any “special” conditions (although the CCG must consider whether 

any cost associated with ‘special conditions’ are essential and affordable).  

 Selection stage: selection criteria must be non-discriminatory, proportionate and linked to 

the subject matter of the contract.  

 Award stage: social and environmental issues may be included within the award criteria 

provided they are linked to the subject matter of the contract and expressly referred to in 

the OJEU contract notice and in the tender documents.  

 Post award: The CCG will need to consider what is expected from the service providers 

delivering the contract and how delivery of the social value benefits will be monitored 

 

 

27. TRAINING AND AWARENESS 

 

We will have an in-house procurement resource as well as access to an expert procurement team 

at the Commissioning Support Unit (CSU) that can provide commissioners and other staff within 

our organisation with necessary and up-to-date procurement advice and support to ensure 

appropriate process governance is adhered to. 

We will develop resources and training for staff to build knowledge, skills and expertise in these 

areas ensure good practice in all of our procurement activities. 

 

 

28. INNOVATION 

 

We shall comply with our duty to promote innovation under the NHS Operating Framework. 

 

 

29. CHOICE AND SHARED DECISION-MAKING 

 

In accordance with the Health and Social Care Act 2012, we shall fulfil our duties to enable patient 

choice and shared decision-making. 

 

30. STAKEHOLDER CONSULTATION AND ENGAGEMENT- HEALTH AND SOCIAL CARE 
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SERVICES 

 

Effective consultation is a key part of the procurement process in respect of health and social care 

services and can provide the greatest threat of challenge if not undertaken carefully and in line with 

guidance. We have a duty to involve and consult with patients and the public on: 

 

 the planning of the provision of services; 

 the development and consideration of proposals for changes and re-designs in the way 

those services are provided; and 

 decisions to be made affecting the operation and delivery of those services. 

 

This is quite a wide responsibility and is not limited to “substantial developments”. 

 

As the threshold for consultation is not defined and there is a requirement to involve the public in 

planning the provision of services, we shall engage on an on-going basis through the local Health 

Watch; and directly with patients and the public through user groups, patient participation groups 

and other engagement events timed to coincide with the annual cycle of planning and priority 

setting linked to the publication of an appropriate Joint Strategic Needs Assessment. 

 

We recognise that there will be occasions when formal consultation will be required, and our 

process will have to comply with our statutory requirements. We will seek the advice and support of 

our Commissioning Support Unit (CSU) colleagues and NHS England in determining whether 

consultation is necessary and in carrying out that process. 

 

To minimise any risk of challenge or investigation, there are four basic criteria that we shall adhere 

to through any consultation process: 

 

 consult widely throughout the process; be clear about what the proposals are, who may be 

affected, what questions are being asked and the timetable for responses; 

 ensure that the consultation is clear, concise and widely accessible; and 

 give feedback about the responses received and how the consultation process influenced 

the policy. 

 

 

31. PROVIDER ENGAGEMENT 

 

Engagement is an essential and integral part of effective commissioning. Throughout this 

document we have indicated where, at various stages of procurement process, such activities will 

take place. 

 

We will engage with providers to: 

 

 Assess their responsiveness and capability to meet the commissioning need identified; 

 Collaborate over development of service specifications; 

 To assess and inform appropriate procurement routes; and 
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 Test how we can deliver innovation and productivity through procurement. 

 

This engagement is an on-going, two-way process and will help inform our commissioning 

intentions and decisions. If effective, this approach should enable incremental service changes and 

cooperation between providers and, in turn, reduce our need for intervention. 

 

Our approach will be flexible, but consistent, equitable and transparent and informed by: 

 

 Our informed understanding of providers’ willingness and/or capability to deliver a service; 

 What providers are delivering currently; 

 Lessons learned from previous interactions; 

 Our assessment of any barriers to entry 

 The possible/required level of competition; 

 The need to develop specifications; 

 The preferred procurement routes; and 

 Provider approaches and attitudes to: 

 Cost 

 Risk 

 Innovations 

 Capacity available 

 Practical considerations (e.g. locations and staffing requirements) 

 

This will, in turn, help us to assess which procurement option is best suited to the circumstances 

established. 

 

The forms of engagement we will utilise will vary according to circumstances and objectives but will 

be consistent with the overarching principles of public sector procurement, described in Section 12 

above. 

 

Approaches that we may utilise include: 

 

 Prior Information Notice (PIN) – placing an advertisement in Contract Finder prior to formal 

procurement to both test specifications and gain/glean provider interest 

 Testing/competition of ideas – disseminating problems or issues to a range of providers and 

seeking proposals 

 Public/private reference groups – to test ideas and engage incumbent and potential 

providers regarding future opportunities 

 Provider ‘fairs’ – a one-off event for current and potential providers when we are 

considering developing news services of models 

 Website – by publishing our strategy documents and commissioning intentions, lists of 

awarded contracts, the contract value and expiry dates, advertisements of contract notices 

and any sub-contracting opportunities etc. 

 

 

32. PROCUREMENT DISPUTE RESOLUTION 
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In so far as any disputes arise the draft version of MLCSU Dispute Avoidance and Resolution 

Process document (Appendix D) will be applied (please note this is subject to legal approval) 

 



 

 

c  [Type text] 

Appendix A – to be used when commissioning services that may potentially be provided by 

GP practices  

 

Clinical Commissioning Group 

 

Service: 
 

Question Comment/Evidence 
 

Questions for all three procurement routes (Competitive tender, AQP, Single tender) 
 

How does the proposal deliver good or improved 
outcomes and value for money – what are the 
estimated costs and the estimated benefits? 

 

How does it reflect the CCG’s proposed 
commissioning priorities? 

 

How have you involved the public in the decision 
to commission this service? 

 

What range of health professionals have been 
involved in designing the proposed service?  

 

What range of potential providers have been 
involved in considering the proposals?  

 

How have you involved your Health and 
Well-being Board(s)? How does the proposal 
support the priorities in the relevant joint health 
and well-being strategy (or strategies)? 

 

What are the proposals for monitoring the 
quality of the service? 

 

What systems will there be to monitor and 
publish data on referral patterns? 

 

Have all conflicts and potential conflicts of 
interests been appropriately declared and 
entered in registers which are publicly available? 

 

Why have you chosen this procurement route?   

What additional external involvement will there 
be in scrutinising the proposed decisions?  

 

How will the CCG make its final commissioning 
decision in ways that preserve the integrity of 
the decision-making process? 

 

 

Additional question for AQP or single tender (for services where national tariffs do not apply) 

How have you determined a fair price for the 
service? 

 

 

Additional questions for AQP only (where GP practices are likely to be qualified providers) 
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How will you ensure that patients are aware of 
the full range of qualified providers from whom 
they can choose? 

 

 

Additional questions for single tenders from GP providers 
 

What steps have been taken to demonstrate 
that there are no other providers that could 
deliver this service? 

 

In what ways does the proposed service go 
above and beyond what GP practices should be 
expected to provide under the GP contract?  

 

Is the required CQC registration in place for each 
site of delivery and service provider? 

 

What assurances will there be that a GP 
practice is providing high-quality services under 
the GP contract before it has the opportunity  
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Appendix B - Code of conduct template 

Template 

[To be used when commissioning services from GP practices, including provider consortia, or 
organisations in which GPs have a financial interest] 

NHS [geographical reference] Clinical Commissioning Group 

Service:  

Question Comment/Evidence 

Questions for all three procurement routes 

How does the proposal deliver good or improved 
outcomes and value for money – what are the 
estimated costs and the estimated benefits?  How 
does it reflect the CCG’s proposed commissioning 
priorities? 

 

How have you involved the public in the decision to 
commission this service? 

 

What range of health professionals have been 
involved in designing the proposed service? 

 

What range of potential providers have been 
involved in considering the proposals? 

 

How have you involved your Health and Well-being 
Board(s)?  How does the proposal support the 
priorities in the relevant joint health and well-being 
strategy (or strategies)? 

  

What are the proposals for monitoring the quality of 
the service? 

  

What systems will there be to monitor and publish 
data on referral patterns? 
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Have all conflicts and potential conflicts of interests 
been appropriately declared and entered in registers 
which are publicly available?   

  

Why have you chosen this procurement route?1   

What additional external involvement will there be 
in scrutinising the proposed decisions? 

 

How will the CCG make its final commissioning 
decision in ways that preserve the integrity of the 
decision-making process? 

  

 

Additional question for AQP or single tender (for services where national tariffs do not apply) 

How have you determined a fair price for the 
service?  

  

 

Additional questions for AQP only (where GP practices are likely to be qualified providers) 

How will you ensure that patients are aware of the 
full range of qualified providers from whom they can 
choose? 

  

 

Additional questions for single tenders from GP providers 

What steps have been taken to demonstrate that 
there are no other providers that could deliver this 
service? 

  

In what ways does the proposed service go above 
and beyond what GP practices should be expected 
to provide under the GP contract? 

 

What assurances will there be that a GP practice is 
providing high-quality services under the GP 
contract before it has the opportunity to provide any 
new services? 

  

                                                           
1
Taking into account all relevant regulations (e.g. the NHS (Procurement, patient choice and competition) regulations 

2013 and relevant guidance 

1
Taking into account all relevant regulations (e.g. the NHS (Procurement, patient choice and competition) regulations 

2013 and relevant guidance 
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Appendix C - Declaration of conflict of interests for bidders / contractors template 

 

NHS [geographical reference] Clinical Commissioning Group 

Bidders/potential contractors/service provider’s declaration form: financial and other 

interests 

 

This form is required to be completed in accordance with the CCG’s Constitution. 

 

Notes: 

 

 All potential bidders/contractors/service providers, including sub-contractors, members of a 

consortium, advisers or other associated parties (Relevant Organisation) are required to 

identify any potential conflicts of interest that could arise if the Relevant Organisation were to 

take part in any procurement process and/or provide services under, or otherwise enter into 

any contract with, the CCG. 

 If any assistance is required in order to complete this form, then the Relevant Organisation 

should contact [specify]. 

 The completed form should be sent to [specify]. 

 Any changes to interests declared either during the procurement process or during the term of 

any contract subsequently entered into by the Relevant Organisation and the CCG must 

notified to the CCG by completing a new declaration form and submitting it to [specify]. 

 Relevant Organisations completing this declaration form must provide sufficient detail of each 

interest so that a member of the public would be able to understand clearly the sort of financial 

or other interest the person concerned has and the circumstances in which a conflict of 

interest with the business or running of the CCG might arise. 

 If in doubt as to whether a conflict of interests could arise, a declaration of the interests should 

be made. 

 

Interests that must be declared (whether such interests are those of the Relevant Person 

themselves or of a family member, close friend or other acquaintance of the Relevant Person), 

include the following: 

 

 the Relevant Organisation or any person employed or engaged by or otherwise connected with 

a Relevant Organisation (Relevant Person) has provided or is providing services or other work 

for the CCG; 

 a Relevant Organisation or Relevant Person is providing services or other work for any other 

potential bidder in respect of this project or procurement process; 

 the Relevant Organisation or any Relevant Person has any other connection with the CCG, 

whether personal or professional, which the public could perceive may impair or otherwise 

influence the CCG’s or any of its members’ or employees’ judgements, decisions or actions. 
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Declarations: 

 

Name of Relevant 

Organisation: 

 

Interests 

Type of Interest Details 

Provision of services 

or other work for the 

CCG 

 

Provision of services 

or other work for any 

other potential bidder 

in respect of this 

project or 

procurement process 

 

Any other connection 

with the CCG, whether 

personal or 

professional, which 

the public could 

perceive may impair 

or otherwise influence 

the CCG’s or any of its 

members’ or 

employees’ 

judgements, decisions 

or actions 
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Name of Relevant 

Person 

[complete for all Relevant Persons] 

Interests 

Type of Interest Details Personal interest or that 

of a family member, 

close friend or other 

acquaintance? 

Provision of services 

or other work for the 

CCG 

  

Provision of services 

or other work for any 

other potential bidder 

in respect of this 

project or 

procurement process 

  

Any other connection 

with the CCG, whether 

personal or 

professional, which 

the public could 

perceive may impair 

or otherwise influence 

the CCG’s or any of its 

members’ or 

employees’ 

judgements, decisions 

or actions 

  

 

To the best of my knowledge and belief, the above information is complete and correct. I undertake to 

update as necessary the information. 

 

Signed: 

 

On behalf of: 

Date: 
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Declaration of interests for members/employees template 

 

Declaration of Interests 2018/19 - Explanatory Notes  
 

The form overleaf and notes below are intended for all members, employees and volunteers of 

NHS St Helens Clinical Commissioning Group (CCG).  This includes members of the Governing 

Body and all of its Committees, Sub-Committees and Groups. 

 

The CCG is required to make arrangements to ensure that all persons mentioned above declare 

any interest, financial or other, which may lead to a conflict with the interests of the CCG and the 

public, for whom they commission services in relation to a decision to be made by the CCG.  The 

form overleaf is required to be completed in accordance with the CCG’s Constitution and section 

140(3) of The National Health Service Act 2006.  

 

Please read the notes below before completing your declaration. 

 

 By signing this form you undertake to update as necessary the information provided and to 

review the accuracy of the information as described below and no longer than annually. 

 

 A declaration must be made of any interest likely to lead to a conflict or potential conflict as 

soon as you become aware of it, and in any event within 28 days.  This includes any change 

in role, responsibility or other change in circumstance.  This could involve a conflict ceasing to 

exist or a new one materialising. 

 

 Interests must be declared for yourself and in relation to any family member, close friend or 

other acquaintance. 

 

 Please state ‘nil’ if you have nothing to declare. 

 

 If any assistance is required in order to complete this form, please contact Angela Delea, 

Associate Director – Corporate Governance on 01744 457380.  Completed forms to be sent to 

hilary.southern2@sthelensccg.nhs.uk.  Postal address: NHS St Helens CCG, Ground Floor, St 

Helens Chamber of Commerce, Chalon Way, off Salisbury Street, St Helens, WA10 1FY. 

 

 The register for Governing Body and all Committee members will be published on the CCG 

website: www.sthelensccg.nhs.uk.  All other Registers will be made available on request.   

 

  

mailto:hilary.southern2@sthelensccg.nhs.uk
http://www.sthelensccg.nhs.uk/
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DECLARATION OF INTEREST FORM 

Name:  

Position within CCG: 

Or 

Position/Role within 

member practices: 

(Please also state Practice Name if relevant) 

Member of CCG 

Committee (please 

specify which): 

Audit Committee  Finance, 

Governance & Risk 

Committee 

 Governing Body  

HR & OD 

Committee 

 Primary Care 

Commissioning 

Committee 

 Remuneration 

Committee 

 

GP Members 

Council (GP 

Forum) 

 Quality & 

Performance 

Committee 

 Primary Care Quality 

& Operations Group 

 

Integrated Senior 

Management 

Team Committee 

 Medicines 

Management 

Committee 

 Other (Please 

specify below) 

 

Other (Including 

Sub/Working Groups 

 

DECLARED INTERESTS 

T
y
p

e
 Description Y/N If Yes – please provide 

information including 

DATE Interest relates 

“From – To” 

Actions to be taken to 

mitigate risk (to be agreed 

with line manager or a 

senior CCG manager) 

F
in

a
n

c
ia

l 
In

te
re

s
ts

 

 

Potential of direct financial benefit(s) from the consequences of a commissioning decision. 

In a Directorship/ Board 

Member of a GP Federation 

   

Other Directorships, including 

non-executive directorships, or 

senior employee in a private 

company or PLC even those 

that may be dormant 

   

Shareholder (or similar owned 

interests), Partner or Owner of a 

private or not-for-profit 

company, business, partnership 

or consultancy which is doing, 

or seeking to do business with 

the CCG or NHS.  Including 

Partner in GP Practice. 

   

Ownership or part-ownership of 

a management consultancy 

likely or possibly seeking to do 

business with the CCG or NHS. 
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In secondary employment (with 

another NHS body or another 

organisation in a position to 

supply goods/services to the 

CCG) 

   

Self-employed (including private 

practice) in a capacity which 

may be in a position to supply 

goods/services to the CCG) 

   

In receipt of secondary income, 

grants, one-off payments, day 

allowances or 

travel/subsistence payments 

from a Provider 

   

Research funding/grants that 

may be received by the 

individual or any organisation 

they have an interest or role in 

   

Having a pension that is funded 

by a provider (where the value 

might be affected by the 

success/failure of the provider) 

   

N
o

n
-F

in
a

n
c

ia
l 

P
ro

fe
s
s
io

n
a

l 
In

te
re

s
t 

Potential of obtaining professional benefit from the consequences of a commissioning decision, 

such as increasing professional reputation or status, or promoting professional career. 

Advocate for particular group of 

patients 

   

A GP with special interests e.g. 

dermatology, acupuncture etc. 

   

Active member of specialist 

professional body (not 

including routine memberships 

such as RCGP, BMA, or a 

medical defence organisation) 

   

Advisor for CQC or NICE    

Medical Researcher    

Member of any Federation of 

Practices; including any Social 

Enterprise delivering services to 

the CCG 

   

Holding patents or other 

intellectual property rights 

   

N
o

n
-

F
in

a
n

c
ia

l 

P
e

rs
o

n
a
l 

In
te

re

s
ts

 Potential to benefit personally in ways not linked to financial benefit or professional career 

Voluntary sector Champion/ 

Volunteer for a Provider 
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Member of a voluntary sector 

Board/other position of authority 

with a Voluntary Sector 

Organisation 

   

Suffering from a particular 

condition requiring individually 

funded treatment 

   

Member of a lobby/pressure 

group – with an interest in 

health 

   

In
d

ir
e

c
t 

In
te

re
s

ts
 

Close association with an individual who has a financial interest, non-financial professional 

interest or non-financial personal interest in a commissioning decision 

Relationships to Directors 

in Providers/Practice 

(Spouse/Partner, 

Relative, Close friend, 

Business Partner) 

   

Any other role or relationship 

which the public could 

perceive would impair or 

otherwise influence the 

individual’s judgement or 

actions in their role within the 

CCG.  This could be a 

qualitative benefit which 

cannot be given a monetary 

value. 

   

If you have nothing to declare, please clearly state nil here:  

 

The information submitted will be held by the CCG for personnel or other reasons specified on this form and to 

comply with the organisation’s policies.  This information may be held in both manual and electronic form in 

accordance with Data Protection Legislation (GDPR, DPA).  Information may be disclosed to third parties in 

accordance with the Freedom of Information Act 2000 and published in registers that the CCG holds. 

 

I confirm that the information provided above is complete and correct.  I acknowledge that any 

changes in these declarations must be notified to the CCG as soon as practicable and no later than 28 

days after the interest arises.  I am aware that if I do not make full, accurate and timely declarations 

then civil, criminal, or internal disciplinary action may result. 
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I do/ do not [delete as applicable] give my consent for this information to be published on registers 

that the CCG holds.  If consent is NOT given please give reasons: 

 

 

 

 

Signed:          Date: 

 

Signed:     Position:     Date: 

(Associate Director, Corporate Governance or Conflicts of Interest Guardian) 

 

Please return to the Governance & Corporate Services Manager for adding to the CCG Register 

(hilary.southern2@sthelensccg.nhs.uk)  

 

For further advice on conflicts of interest please contact Tony Foy, Conflicts of Interest Guardian or Angela 

Delea, Associate Director: Corporate Governance 

 

  

 

mailto:hilary.southern2@sthelensccg.nhs.uk
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Appendix D 
 
 

NHS St Helens Clinical Commissioning Support Unit 
 
 
Dispute Avoidance and Resolution Process  
 
 
for Complaints and Appeals Connected to the 
Principles and Rules for co-operation and competition 
(PRCC) and the Procurement, Patient Choice and 
Competition Regulations 2013 
 
 
 
July 2013 
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1. Introduction 

 

This document sets out the local Dispute Avoidance and Resolution Process (DARP) for the 

Mid-Staffordshire and Lancashire (MLCSU) for dealing with perceived breaches of the 

principles and rules for co-operation and competition (PRCC) and of the Procurement, 

Patient Choice and Competition Regulations 2013.  The local DARP is the first line of appeal 

and dispute resolution, and if it is unsuccessfully deployed, disputes are escalated to the 

Cooperation and Competition Panel that is a department of NHS Improvement. 

 

Examples of the type of appeal / dispute that may be covered by this process include: 

 

 Breaches of MLCSU procurement procedures 

 Appeals against procurement assessments  

 Failure of the MLCSU to manage potential or actual conflicts of interest, resulting in lack 

of openness and transparency 

 Breaches of the NHS Promotion code 

 Anti-competitive procurement practices and inappropriate restriction of choice 

 Breaches of the PbR code of Conduct 

 Breaches of PbC Policy and accountability arrangements 

 Breaches of NHS Choice Policy 

(This list is not intended to be exhaustive) 

 

Disputes not covered by this process include:- 

 

 Complaints about care or treatment of an individual patient 

 Complaints about Independent Contractors 

 Complaints about individual staff members (unless related to behaviour affecting 

competition rules) 

 Disputes covered by NHS contract disputes procedures 

 Matters falling under the remit of the Advertising Standards Authority 

 Breaches of obligations under MLCSU coordinating commissioner Consortium 

Agreements 

 



 

 

c  [Type text] 

2. Objectives of the Appeal and Dispute Resolution Process 

 

The local DARP reflects national requirements, which are: 

 

 To resolve appeals and disputes relating to the principles and rules for co-operation and 

competition (PRCC) and the Procurement, Patient Choice and Competition Regulations 

2013 transparently, fairly and consistently and in the interest of the public.  

 

 To provide a response to perceived disputes in a timely manner. 

 

 To provide confidence to the system that the process is fair and transparent, enhancing 

choice for patients and willingness by providers to participate in the market. 

 

 To mitigate risks and protect the reputation of the organisation involved. 

 

 To prevent where possible legal challenge/ expensive external referral processes.  

 

 To ensure continued development of system management within the organisation 

involved. 

 

 

3. Outline of the Process 

 

In brief, the organisation involved will initially appoint a Case Manager. At a stage in the 

appeal or complaint where mediation has been rejected, a Dispute Resolution case file will 

be established. A desktop review will then be carried out which may require additional 

information to be provided.  If the dispute remains un-resolved it will be escalated to the 

Cooperation and Competition Panel (CCP) in NHS Improvement. 

 

 

4. Acceptance Criteria for the Local Resolution Panel 

 

The Head of Procurement will only consider disputes that meet the following criteria: 

 

 The content of the dispute is covered by the principles and rules for co-operation and 

competition. Appendix 2 includes the 10 principles under which disputes may be raised.  

 

 Where the complaint is being raised in relation to an AQP or tender procurement process, 

the unsuccessful bidder will have already sought a face to face feedback meeting with the 

Commissioner and the relevant Procurement Manager. 

 

 The dispute does not relate to treatment of an individual patient resulting from the system 

management activities.  Such disputes would fall under the provisions of the NHS 

Complaints Procedure. 

 

https://www.gov.uk/government/publications/principles-and-rules-for-cooperation-and-competition
https://www.gov.uk/government/publications/principles-and-rules-for-cooperation-and-competition
http://www.legislation.gov.uk/uksi/2013/257/contents/made
http://www.legislation.gov.uk/uksi/2013/257/contents/made
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 The scope of the appeal or allegation is clearly defined 

 

 There is a full and frank disclosure of all relevant and applicable information (This does 

not preclude the Dispute Resolution Case Manager from asking for further information 

as it requires - such information should be supplied to the case manager within 14 

working days) 

 

 Full details have been received by the case manager, with a preferred remedy 

 

 The nature of the appeal, complaint or challenge is clearly set out  

 

 No legal proceedings have commenced 

 

 There is adequate time for the Dispute Resolution Case Manager to review the 

complaint appropriately, for example, if there are time-critical issues 

 

It is important to differentiate between the proposed new approach for dealing with appeals 

and disputes relating to the co-operation and competition principles and the arrangements 

for resolving NHS contractual disputes.  Where a dispute arises between NHS partners 

regarding contractual arrangement the existing arrangements will continue.   

 

 

5. The Detailed Process 

 

The process is made up of the following four stages (see flowchart in Appendix 3):  

 

Stage 1:  Making the Appeal or Complaint 

 

Any appeal or complaint must be submitted in writing to the Head of Procurement.   The 

Head of Procurement will acknowledge receipt of the appeal or complaint within 3 working 

days, enclosing a copy of this process document. 

 

Stage 2:  Triage 

 

 A Case Manager will be appointed by the Head of Procurement. The Case Manager will 

be an experienced in Procurement work who has not been directly involved in the 

dispute under investigation. 

 

 The complaint will be assessed by the Case Manager, against the acceptance criteria 

set out above.   

 

 On acceptance of the appeal or complaint, the procurement support organisation may 

contact the complainant to request clarification, further information and offer mediation.   

 

 If the appeal or complaint is not deemed to be covered by the acceptance criteria, the 
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complainant is notified in writing and the complaint will not be progressed. 

 

 If the complaint cannot be assessed with the information provided, the complainant will 

be given the opportunity to submit further information.  If a subsequent submission is still 

deemed not to meet the criteria, the procurement support organisation will close the 

case and advise the complainant as in the point above. 

 

 

Confidentiality 

 

The procurement support organisation will treat any information it receives that may be 

consider as commercially sensitive with confidence and will not disclose that information 

unless compelled to do so under legislative rules or through Court processes.  In order to 

properly consider disputes, the procurement support organisation may need to forward 

submitted evidence to external consultants who have been appointed to advise on specific 

aspects of the appeal or dispute.  The external consultants will be bound by confidentiality 

rules and will be obliged not to disclose that information to anyone else. 

 

Stage 3: Review of Complaint 

 

The appointed Case Manager will undertake a desktop review of the information provided by 

both the complainant and procurement support organisation. 

 

Stage 4:  Feedback 

 

The Case Manager will compile a report based on the information provided by the 

complainant and procurement support organisation.  The report will be presented to the 

Head of Procurement who will then review the report and respond to the complainant based 

on the information in the report. 

If the complainant is still not satisfied with the report and outcome of the review, the Head of 

Procurement will make an offer of mediation to the complainant. 

 

Stage 5: Mediation 

 

If the complainant accepts the offer of mediation, the procurement support organisation shall 

appoint an independent mediator (this would normally be the Director with responsibility for 

health services procurement in the procurement support organisation or an independent 

procurement expert).  The mediator would be responsible for bringing the parties together to 

explore whether a solution can be found.  The Case Manager will also attend this mediation 

meeting in order to take a decision. 

 

Stage 6: Decision 

 

If the Case Manager is able to make a decision based on the review and mediation meeting, 

they will write to all parties notifying them of the decision within 3 working days of the 
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mediation meeting, explaining the rationale and setting out the requirements for both sides 

for resolving the dispute.   

 

If the Case Manager is not able to make a decision based on the information available, they 

can:  

 Adjourn the process to gather additional information and analysis and further review 

the case 

 Refer the Case to the Cooperation and Competition Panel based in NHS 

Improvement (NHSI) 

 

 

6. Where resolution is not reached 

 

If resolution is not reached during this process, the complainant should refer the matter to 

NHSI.  The Case Manager shall advise the complainant in writing that a resolution has not 

been reached and will provide contact details of the relevant case manager at NHSI.  
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Appendix D2 - Ten Principles and Rules for Co-operation and Competition 

(Source: Principles and Rules for Co-operation and Competition (PRCC), DH, July 

2010) 

 

Obligations on Commissioners 

1. Commissioners should commission services from the providers who are best placed to 

deliver the needs of their patients and population 

2. Commissioning and procurement must be transparent and non-discriminatory and follow 

the Procurement Guide issued in July 2010 

3. Payment regimes and financial intervention in the system must be transparent and fair 

 

Cooperation and Agreement 

4. Commissioners and providers must cooperate to improve services and deliver seamless 

and sustainable care to patients 

5. Commissioners and providers should promote patient choice, including – where 

appropriate – choice of any willing provider, and ensure that patients have accurate and 

reliable information to exercise more choice and control over their healthcare 

6. Commissioners and providers should not reach agreements which restrict commissioner 

or patient choice against patients’ and taxpayers’ interests 

7. Providers must not refuse to accept services or to supply essential services to 

commissioners where this restricts commissioner or patient choice against patients’ and 

taxpayers’ interests 

 

Conduct of Individual Organisations 

8. Commissioners and providers must not discriminate unduly between patients and must 

promote equality 

9. Appropriate promotional activity is encouraged as long as it remains consistent with 

patients’ best interests and the brand and reputation of the NHS 

 

Mergers and Vertical Integration 

10. Mergers, including vertical integration, between providers are permissible when there 

remains sufficient choice and competition or where they are otherwise in patients’ and 

taxpayers’ interests, for example because they will deliver significant improvements in 

the quality of care 
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Appendix D3 – Dispute Avoidance Resolution Process 
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Write to 

Complainant 

Desktop 

review of 
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resubmits Case Closed
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satisfied with 

feedback?

Yes No

Case 

closed

Offer of 

Mediation: 
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Yes No

Write to 
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Refer to 

Monitor

Yes No

Case 

Closed

Refer to 
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Refer to 
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